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PREFACE. 

The  basis  of  these  outlines  of  the  law  of  Personal 
Property  was  cribbed  from  "An  Analysis  of 
Williams  ou  Personal  Property,"  by  A.  M.  Wilshere, 
M.A.,  LL.B.,  a  gentleman  who  Las  extended  many 
a  kindness  to  law  students  by  the  preparation  of 
analyses  of  several  text  books  on  English  Law. 

The  .Canadian  law  student  is  required  to  read 
English  texts  on  the  subject  of  Personal  Property 
because  there  is  no  Canadian  work  on  the  subject- 
and  while  both  Williams  and  Goodeve  have  produced 
excellent  texts  for  the  English  law  student,  still  the 
law  of  Personal  Property  is  so  largely  statutory  that 
the  Canadian  student  experiences  considerable  diffi- 
culty in  finding  these  enactments  in  our  statutes; 
and  the  hope  that  these  outlines  will  help  to  alleviate 
that  dilficulty  is  my  only  apology. 

o  J  t:,  u  ^-  E.  Lbab. 

2nd  February,  1920. 


OUTUNES 

OF  THE 

LAW  OF  PERSONAL  PROPERTY 


CHAPTER  I. 

THE  OBJECTS  AND  NATURE  OF  PERSONAL  PROPERTT 

The  word  property  is  used  in  law  to  denote  both  the  light  of 
ownership  ,,„d  the  things  which  are  the  objeets  of  the  right  of 
ownership.  " 

Property  in  the  second  sense  is  either  real  or  personal;  personal 
property  ,s  again  subdivided  into  chattels  real  and  chattels  per- 
sonal  Real  property  and  chattels  real  are  interests  in  lands- 
chattels  personal  consists  of  personal  property  other  than  inter- 
ests j  land  and  may  Le  either  choses  in  possession  or  choses  in 

The  right  of  ownership  which  a  person  has  in  land  or  chattels 
may  be  either  legal  or  equitable. 

Property  in  Land  and  in  Chattels.-After  the  Norman  Con- 
quest  land  became  subject  to  the  law  of  feudal  tenure;  the  abso- 
lue  ownership  vested  in  the  King,  of  whom  however  it  might  be 
held  by  a  subject  for  a  hereditary  estate  of  freehold  which  in 
early  law  could  not  be  alienated,  and  descended  to  the  heir  of  the 
tenant  Movable  things,  known  as  chattels  or  goods,  were  not  the 
subject  of  tenure,  their  alienation  was  not  restricted,  and  they 
passed  to  the  executor  or  administrator  of  their  owner 

A  freeholder,  if  dispossessed,  could  obtain  restitution  by  a  real 
action,  but  an  owner  of  chattels  had  merely  a  personal  action  for 
the  recovery  of  damages.  Freehold  estates  were  hence  known  as 
realty,  but  leasehold  interests,  not  being  recoverable  by  a  real 
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til^C^^T  '■'r'"'  "■'"'  """"'''  """  •"""■''  ""attels  real  to  dis- 
tinpruish  thera  from  movable  poods  or  ehattels  personal 

In  later  times  the  terms  real  estate  was  applied  to  the  realty 
whjeh  passed  to  their  heir;  personal  estate,  on  the  other  hand 

edf  ^r  '""■  *•  '*~""^  "^  Good.._The  most  aneient  rem- 
unwi   inl     ""■""  ""■  ""'^'"''^  "'  ^'""^'  "•""  """  '"''  Po-'^^^ion 

>n  w  s  '  "■" ""  T"™ "'  *"'"^''  "■'''''''  '"y  »*'"'"«•  ""y  P^-™ 

miri.t  o ht"""";T  ""■  *"'"''■'  "•'■"  *™'"*  "'"J  '»  -h-h  the  owner 

::n;?;rthi:r"''"''  -^  '"^  ^"-'^  ""^' '-  ^'-  -^  "-''•  p-'^-- 

thaT'easTtl"  Tf !,  "'"  '"^  '"'"'^  "•'"'°'"  ""''''"''  "'^''^  ^-t  in 
of  th  r  i  n  "'• '""'"  "•'^"'^^  himself  by  paying  the  value 
of  the  K oods.  On  ,ts  e.vd  side  this  aetion  was  snperseded  in  the 
Inrteenth  century  by  the  aetion  of  trespass,  a,^  it  remain  d 
only  as  an  appea  of  lareeny,  ,-...,  a  eriminal  proeeeding  at  suit  of 
the  party  nijured  against  one  suilty  of  theft. 

Restitution  of  the  stolen  Roods  eould  also  be  obtained  in  an 
appeal  of  lareeny.  Hut  by  a  strained  construetion  of  the  laws  of 
forfe,  ure  .t  was  held  that,  on  the  eonvietion  of  a  thief  in  an 
appe.l,  not  only  h>s  o,™  ehattels  but  also  the  stolen  poods  were 
forfeited  to  the  Crown.  And  in  ease  of  a  eonvietion  upon  indiet! 
ment  ,.e.  at  su.t  of  the  Crown,  the  stolen  goods  were  also  forfehed 
apne  "  "J";"^,^""'''™' ."'•">-  --estitution  unless  he  sued  an 
appe,d.  Thus  the  restitution  ehanped  its  nature  and  was  con- 
sidered a  waiver  of  the  King's  right  to  forfeiture  rather  than  an 
enforcement  of  the  owner's  title. 
Appeals  of  larceny  were  abolished  in  1819. 

Bailment.     When  an  owner  voluntarily  parts  with  the  poms- 
smnot  goods  for  a  temporary  purpose,  as  upon  a  loan  or  pledge 

or  Mee''b  T,^'  T""*."  ''"''"'"'•    ^°  ™""  '"^^  'he  possess" 
or  bailee  had  the  foregoing  remedies  for  recovery  of  possession 
and  was  absolutely  responsible  for  the  safe  return  of  the  goods  to 
the  owner  or  bailor,  who  eould  sue  only  the  bailee  and  not  any 

efthlTT-I"  ""'rj™  °^  *"'  ^'^'-  ^^^"  "  ^^  h^W  that 
e  ther  the  bailor  or  bailee  might  sue  any  one  who  took  the  goods 
out  of  the  possession  of  the  bailee. 
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a»a  Remedie.  for  tb.  Recovery  of  Good..  In  place  of  the 
old  proceedings  for  restitution  the  following  remedies  were 
developed. 

1.  The  action  of  trespass  de  bonis  asporiatis  for  the  direct 
violation  of  the  possession  of  poods.  This  lay  only  against 
the  actual  taker  and  was  an  action  merely  for  damages  and 
not  for  recovery  of  the  goods,  the  property  in  which  passed 
to  the  trespa.sser. 

2.  The  action  of  replevin,  which  originally  lay  to  recover 
damages  for  unlawful  distress.  Goods  taken  in  distress  were 
considered  to  be  in  the  custody  of  the  law,  and  the  plaintiff 
might,  on  giving  securing  to  prosecute  his  claim  for  damages 
obtain  the.r  redelivery.  At  first  however  this  was  techni- 
cally impossible  if  the  defendant  even  claimed  the  goods  as 
his  own,  but  later  it  was  held  that  if  the  property  were  in 
fact  the  plamtiiTs  at  the  time  of  the  taking,  the  sheriff  might 
proceed  to  replevy  the  goods.  Hence  in  anv  unlawful 
taking  the  plaintiff  might,  instead  of  hringii'ig  trespass 
whereby  he  lost  the  property  in  the  goods,  bring  replevin 
whereby  he  recovered  it.  Replevin,  like  trespass,  lay  only 
against  the  actual  taker.  See  The  Replevin  Act,  R  S  0 
(1914)  c.  60. 

3.  The  right  to  peaceably  retake  the  goods  wherever  found 
unless  they  had  been  sold  in  market  overt  to  a  person  buying 
in  good  faith.  •'    * 

4.  The  action  of  detinue.  This  was  originally  an  action 
for  breach  of  contract  to  deliver  a  specific  chattel,  but  was 
extended  to  the  ease  of  detention  of  goods  by  a  finder  and 
later  might  be  brought  against  any  one  who  detained  goods 
however  he  had  obtained  possession  of  them.  Judgment  waa 
for  the  return  of  the  goods  or  their  value. 

5.  The  action  of  (r»t.<;r.  This  was  originally  an  action  for 
damages  against  a  finder  of  goods  who  had  converted  them 
but  later  might  be  brought  against  any  one  who  had  by  any 
means  come  into  possession  of  goods  and  refused  to  restore 
them,  the  refusal  amounting  to  a  conversion,  which  was  the 
gist  of  the  action. 

Trover  and  detinue  were  therefore  remedies  for  the  violation 
of  the  nght  to  possess. 


8 


LAW  OF  PERSONAL  PBOPEBTY 


detinue  the  plaintiff  micht  ll  "™  ""'^'  """^  •'™°  in 

if  the  defend!,  re  Jedt  rto«  :;!"' V"'™  "'  '"^  •"""^« 
the  Court  may  order  ewcution  V  "";    ^'""'  1«54  however 

iroods  without  givw  hTd  rnd  rr  '"■■  •'"  ''•'"^-^y »'  th" 

value.  '^      "  ^"'"ndint  the  option  of  paying  their 

thf:;^r;::^'::- ?t;r^  j--.  .^ou^h  re.de,ive,.  „f 

Of  the  eiaiu.,  and  the  oidtro?  :Z: Tl^^. ""  "='"- 

Recovery  of  Chatteli  B«led     Ah., 
remedies  protecting  possesZT!.  ,.  ''  "  '""""''  ♦"  "'-^  "" 

field  [19021  p.  42.  Th  bJ  o"  Z  "'"'«'"  '"  P"*^-  ^Ae  Wi„k. 
he  ean  resume  possesion  o,'  f "°  '""'  '""  ^-^  ""'^  '-hen 
tracted  to  give  the  1^  e/el       '  "'  "'" '  "■''™  ''^  '"^  »"" 

from  stranger,  is  su  nende^,  i         ^T""""  ''''  "«>''  '»  "<^-er 

it.  termina'tion.  ButTn  tfa""l  '"f '""■  ""'  '^"^^  "« 
B.S.O.  (1914)  e.  137  s  ?  the  h    ,  '""^"'  ""'  ^""'o"  ^^t, 

in  eonse^„enee  of  a  disp;  t.';;'"';:''^  "'f^^'"-  '»-  "is  right 
«"■<*<,««  his  consent      '''"""<"'  "*  *''«  8<»>ds  made  by  the  bailee 

ownreon?,::  (1  ™i?if  m"1?^^  '''"  "™"  ""'-  '"^ 
a  foreign  eountr;;  c)  by  t  "  "w^  T^^  ^'J  "'  '"^  '^  "^ 
their  nature  being  entirdy^'eifMn'-T''  ^'^  "^ 

under  the  Statute  of  Limitations  BS.O   (mt):  V  "'  '"' 

has  i;:ie;ai':;:;X"b„i  bTt  '°  ^  -  «™^'  f-^  b,  a 

able  interest,  whiei  "'  e™  t fore/  ""  "■"''  ""^  ""'  ^O"'*- 
»««a/i&purehaserforvTue™romA  w"tH  /"■'^  "'"'  ''"'^"  " 
.  Trusts  of  chattels  were  not  affid  b"  thTstTtuf  1  n'  '™^'- 
IS  their  creation  required  tn  h.  j^   ^statute  of  Uses,  nor 

Statute  of  Frauds  '^'''""'*  ""y  '"'""«  ™der  the 
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Personal  property  may  also  be  divided  into: 

je/."nfSxf;o're::r  ■  '■'■ '"™"""  '"■■^'^^'"  -"» "-^  -"■ 

a/tl'e  rH?^*  !"  """"■  '■'■  ""■■"'■  '•'"'"»  ""forceablo  hv  action 

be  «;  t  i,  ,r;  '™;r  r  f'™-""  I^"-  "--.-we  of  .ralL  at 
perl  t:  p'r  i  j;:;':?''";;  "^  "  "r-I  ""■"•  '-^  »  P«"-"ar 
ly  assigned.     In      ee^lv  Z       ""■'  "."^■'"  ■■"•"''  ""•  '«  "irect- 

by  n„^.i„„,  ■:':^:z^:z; ::  n::;T"  ""■'"  -  *-^'' 

made  by  eonsent  of  A  B  and  f'  1,1  ,  t  """*•'"■''""'"<  might  be 
10  C.     Moroowr  A  „,'l,    T         '  ''''  "^  '''""'''  ""y  'I"-  >»™ey 

his  debtor-,  pa  J  f  :":"•;■'■  "•■""•"  -"•"'-  f™  A  to  B_ 
person  or  to  th     b,.         of       '"•'  T  "  T"'"  ''"•"  '"  •''  """'"'J 

of  the  l,ill,  an.l  tbus  tin.  r  2,0  .  ,  h  *  ""^'  *'""'  ^*  *'"'<'''•■ 
mere  delivery  of  the  11  V  '"'^"r"  "••■"■■''"■•''ble  by  the 
named  person  or    is     L  ^"■, "         "'""'"'"'"'  Payable  to  a 

™-  o/the  pay:e!::r::r;.!;rror:;;:':r"  "^  '"-- 

e— rin.  himt  su;':sr;;,'r:':;;Lr'-  °'  ^""™- 
aett;  ua:^r:;:ktt''''  "'""/r'-  '•^•'  --™-"^  "^ 

e.a.  a  i..,,aey.'  T„Cin-:«.h ''"''"•"■'"'''  ""'^  ™''  '"  '^""-'"y- 
if  they  ;ere  le^al    hi  V."  '""°"  "'"■''  ^^^''^"^0,  bu 

«^^^.if:^fd:i:rrMr'^n:rnr--^*''^ 
anydefene^  set.o,r,i:^;t,::ib;;:^:L';z^r""^ 

'fff«i  right,  and  all  remedies  provided  th,tT      m  >    ."  P'"'  "" 

not  by  way  of  eharee  •  //!/<.         t  "  ''*  "'""'"'^  ^"d 

2KB    MO    n     1  o  *    '  ^-  ^""'P  """'<'  Hotel   [Vim 

K.B.  190,  Durham  v.  fi<,i.rt»o„  [1898]  1  Q.B.  765-     2)  <„ 
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wnVj'ws  under  the  hand  of  the  assignor,  ni  t).  .        ■ 

li»s  been  piven  to  the  debtor  TT         ,■  "■"'«<"'"»»  "-nVrnj 

»™,  i,  as  before.  ...CTo  ZT;"  '"""=■    «"'  "■«  -i^n' 

«e.otiable  -c.,rftie.  "hi Tar  1?"^"'''  """^  '"  '''^"'^y-  W 
-tion,  (,)  Government  „„,  tie  "^f'^^"'"?"  "'  "  ^hosc  in 
turcs  of  joint  stock  compZer  wh    .      ""''  "'"'^'^  "'  deba,- 

eopynphts  and  patents    wh  eh  "'  "  ^C-  426:   (d) 

other  obligations'  :t;tthov  lit  """".T""'  ""'  "'"f"  '™- 
-Hd  and  have  aiwa.sb4:'dTre:;™^:«^'"''  the  whole 


CHAPTER  2 


CHOKES  I.N  PORKESaiON 

™..n,.r  ...;;;:';r!  ;;:-::j;:: -,;«""  ™.  He  .nvi«  into 
r  :;^-~■t:""'"^--^"""-'"•™- 
(2)  Irresnoct  ve  nf  ^„v  '      ,  '^  >""„f„s,„n  of  substances. 

...... ..":s„s  .rxir '  -  - '"■  -  ■>• 

11 
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»"e  wind,  does  not  ,,ivo  ,|,p  i,  ■,  ""^  "  *'»'?'«  *«//»«»<   ,;^ 

-  «iu.,.o,„„„s  arc  le.     .  ' l'  ;  I'L";''-?  *"  "^'""'^  "-"  "  r 

til  T'^'  "■  "'-^  o™  u^e  T„  "  JT^^-^^  "^y  bailee  con-' 
"■en,,  the  ba,lm.  ,t  i,  determined  and  h  u"""  »™''Kf"%  sells 
n  the  bador,  who  n,aj.  maintab,  trt^  '''^'"  '"  P<»«ession  vests 
third  ,,erson.  ""'""""  "-""or  against  the  bailee  or  any 

•at  common  law  the  h„;i  ■ 
«-  therefore  r^p^l^l^^^Zef,  ""  ""'"  °^  ^''O"  -d 
taken  from  him  or  lost  by  him  w,tl  .T  °'  ""^  ^''"''s,  though 
deprived  of  them  by  the  act  !i  T^  '  *"'  ^'""•'  ""'ess  he  wS 
f  damage  or  desfue  ion  o  the  Id""  v?  ''"'^'^  -™'-  Tu" 
wa.  not  liable  without  neglTgen  e  "*'"  '"  '''  P"^^'^-  he 

«y  modern  law  a  bailee   in  tl,^    i 
as  a  rule  liable  for  the  failurlto  r  ,     '""'  "'  "'oUacce,  is  not 

^y  h.m,  ne  w,„fi,ia  limp  TZT'  ""='"  '""^"^  '° 

the  same  principles.  ^'""^'°''  "^  generally  governed  by 
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» ":::Mx:r:,^;,» « -  ...-.oy.,,  „.  ,„.„„ ,, 

<•«"  s,„.  ,l,r  Mn,„„„,    s"    /.       "'':?"""■'-  •"  "'-  '""lor  or  nnt-l 

-"^  if  i.  won.  M,w::ttiv ,;;:',:;;'"  ""'r  - '-'-  -y 

Imilor  ,1„.  .  ,,i|,,  „,„,.  ,      '■7   "■  '■'"'■  a  r.fht  to  oxdiule  ,|,e 

•«™""™' --^--';»pX':!'i;";z:;:;,r^"""- 

•'■™".'/^:i:;:';;:';;,r™,:j'— :;::;f>; -o.„.„ 

'•'•■  "  riKlit  to  n.,ai„  th,.  .,„n,ls  ,,        f      ,         •  '"'  '""■'"•"''"■, 

t?^"--™/,  ,-...  „  ri„|„  „  ,:  "  '!'"  "'  «■'"'■''  'I'e  .Icbt  „rasc;  (4) 
of.».c.o„„t.  A  p„„  „:;,'"■  "'"','"''  "'  "  '"""''"  '"''»•■« 
«•'''•■''  "  p.'.-""  is  con,  ;!,;„'■""■"  ''•^-  '•"""■"■"  '"»•  "V-r  .uod.s 

proved  „„  „h;„,..  cntit';! ;;;;,;:;;" ""-  "^'  '•"'""■•  -  «^'" '»- 

■■■"Pli-.l  I,-  the  ..onroof  I,,  i  ,;•';":"'  '■"■',*"'■•••  <-'  ™'""'^' 
custom  of  »„„.,.  tr,„...      ,s  '"■"""  """  '""•"'■" ^  '■•'>  "•" 

Solicitors  !,ave  a  li  ,   '    ,     T'  '      '''  "''  '""'"'<"*• 

profn.o„„,  Car;:  ";,rr  t;:::;::drt;^  T'  -''""  ^'^  *"- 

extensive  >vith  t),e  elienfs  i„t  res-    ,  .     "  "'"'  ""'■^'  '»'  ™- 

tenant  or  ,„„rt,.„^,ee  tl  e  soli    to       '       "■'  "^  ""■  '■"""  '  ^'^ 

tl.e  re,nai„.,er,;a,'  or  „,ort '"Ir  "  "'"'"  ""  """'■^  '"""-< 

er.  .ives  „„  a,Ul.,ritv '^"1  Uu l.T'  '",  ""  ™"  "'  '"'""-"P- 
It  is  lost  if  possession- is  p  X  ,  ''  '  "■".  '-•'!"'-"  '"■•  "'"'■'•  k^-P- 
under  eireumstanees  s  ot'.W  •      "  ,       ""  ''  "  """"'  ^"^  ""■  "cbt 

On  a  distress  for  retrt    hi  n^  "!  '"  "•"""'""  ""'  ''<■"• 

in  tl.e  o.v„er  nntiltl™  are  sold.      "  '"    "  '""^  '"''"  ^'^""""^ 

In  all  th;-se  cases  therefore  of  taltm™  „_  £    .■ 
lien  ...,<!  distress  the  propert     il  t„„  ,  "^  «™*'  •""'"'»'. 

tl>e  risht  to  possess  miyl  i    ano^r    V"  """  "''""''  """'8'> 
a  third.  ^        "  """"""^  "'"i  possibly  possession  in 


CHAPTER  3 

AUK.V.,T..,V  OK  ,u,Wf>,  ,s  ,.n«,f:«g,„.<, 

or  tr:r™  ::;:'i::r;;::n  ^"•;i"  --"'  -  ^'^-"  v^i.^ 

«i"".     A,  pros..,,,    ,,"„;;    "™  "'  "'""";'  -'"livory  „f  ,„„,„. 

byar„„(r«./„fHalo.  """'"hip;  (2,  by  .lood;  (3) 

PoHwtion  may  ba  dallnnJ  m  >  i 

the  pl„c.e  where  ,hoy  „re  «„  r,"  Ta  """- "^"-  «"•  "»>  key  of 
seller  ehanpe,  the  nature  n7h  '  '  ''onxr.etively,  a,  „here  a 
«ood,  „,  „„«ee  for  he  b  ye,  X~'7  "^  ""-'■""'  «"  hoKl 
-—  .a.ftea,.r;^-j;-:;;^-^-U 

^^<e'ofpr::t;r;-.---(.^a.,.a, 

CocAro«e  V.  J/oore,  25  Q  B  D  7'5  i„     h'  u  '  *  '*'''■  S^': 

i»  necessary  „or  neo.l  Thernt.  casenodee.1  or  writing 

When  actual de,iv::;v::r„,t::;"™"'"''"'""^  <^'  '■^*'' 

bailee  and  with  the  dL    t  eote„t  I    "     "  T'"'  '"  ""'"  "» 
aceou„t./f,yp,-,,,«„„,;[7s„^27-«g'>^«-  '"  ""'  ™  "'^  """ 

eon"t™:tr:f"i:;Ue;:r^^^^^^      "-"-  '-^^  -  <„ 

andhi3construetivIp„sr.lt„„      T  '""'''''°"  "'  "-e  bailor, 
~..  parti.  t=I----^.e_ 

o^P^9^e::r^-:---veryofthehi„ 

onti-^Xrrtd^t-rsi-'^r^""^'-^^ 

enforee  restoration  of  the  same  /nanUty  "'"'^  ""^  "^'■'  '" 

eo^iSr  t',e^^<:^  ^™"':?'^'''™^''  -^^  '^'^'^ 
y  tne  Bills  of  Sale  and  Chattel  Mortgage  Act, 
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fnt^'tiiri't",  ,!'■"•  ";.'• ""'  "*""""  ™'''"™™' "'  -'"""'- 

in  wr.tinB,  not  followr.l  l,y  «„  i,„modiat,.  <l,.|ivory  „f  n„«<-„ion 
it  wmr~";"™"."  '"  "" -"'  '"■•-r..,li,nr,  [«.  2      <,H^' 

may  be  <lofoat,.d  l,y  „  „„„,..,u™t  a«»iKnm.„t  ,1,  ly  r<.,,i,tcr,.d 
A^mumn,,.  Uy  ,|,.,.,|  ,,y  „.„y  „,  ,,.,.ri,y  f„r  ,l,e  pa™   ,t  of 

rxurrr "'  ™" '^""  ■"""'  "■"•  ---^" -r^- 

S^.-\Vli,.|.  „  contnipt  liax  boon  mado  for  tho  snio  nf  lan<li<  lb- 

So;t':7r: '"  "-■  ^-"•"■^  ""•''  '-.fcrr^rto  ,:^p "; 

be  .aU  T,f  ;  »  ,  ™"^->-''"""  ""'  '"  "'»<•  "f  a  contract  for 
trad  «,tho„  f„r.b..r  formality  oithor  „,  „n«.  or  upon  '  ,.  fl  Jont 
of  s„.no  eon<hti„„.  A  contrad  of  >„U  of  .oodn  m„y  b  M )  a 
8«lo-whcre  tho  proporty  i,  transferred  at  o,  ,.,  or  (2)  a^ 
agreement  to  ,eIl_„,,oro  the  transfer  of  the  propo  ,y  i,  uhZ 

When  the  t„„e  elapse,  or  tho  eonditions  are  fulfilled  it  becomea 

they  ITere^rrd""""'"""  ""  "^"""'^  '^  '--"--•^  »""■ 

If  they  are  ascertained  the  proporty  is  transferred  when  the 

poTp:!:  ''"'^^  "  '"'""''  "■'™''""  "PP-™  •'-  pro! 

(«)  If  there  is  an  unconditional  oontract  for  tho  sale  of 

Z  VT      '"  "  *'''''™"^  «t«te-whon  the  eontraot  is 
mado,  Tarlmg  v.  Barter,  6  B.  &  C.  300. 

(6)  If  there  is  a  eontraot  for  the  sale  of  spcnfc  goods 

and  the  buyer  is  bound  to  do  son.o.hi„,  to  the  ,00^/' 

*e  p,,rp„,.  „fpM,na  them  into  a  detiveraile  state-when 

Itwts  c.b'  Z.  '"'-'  *■"  "'"''  "■"-'•  ^—  - 

(c)If  there  is  a  oontract  for  the  sale  of  speeifie  goods  ,„  a 

delveraHe.tat.  and  tho  buyer  is  bound  to  weigh  measure 

Lt"!     r     ^T  '*"  ""'■'""'  "f  '"'^'rtainino  the  priee 
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bulvr"  "'7'"  ""'  ''"""■'■'"'    '" --""'I    »'»■"   '"*"•  th. 

"";'™;;«.v"lf"r.l„.i.r..,„r„„r„r. !„ Z        ' 

or  l,,l„r     i,„.,U  l,y  .l..v.ri,..i„n^»l„  „  ,,,„ f  ,|„„  .|,.,..H„. 

If  >l.f  -ll,  ,■  in  |,„rsum„.,.  „f  ,|„.  ,.„„„,„.,  ,|,.|iv,.r»  ,l„.  b,„,.1, 
.'■  ZZ  '"■ ,"', "■■■""■  '"■  """"•  '' f'"-  "•"""".i-ion 

;1;:;:.'::,',;:,,''"' " ''"■""•■  •■""•■'"•-■..■.i  .i„.  ,,,0,1,  ,„ 

"1    ,',;,■""''';'■';'•■  '"'"■•"'■'•'""•''  •"  <i"-  '-<-•  the 

'"■'"  "f  '''^'"'«"'  """I  '■'■'•''■ ".Hli,i,.„»  „r,.  f„|(|||,„|      i„ 

P  rt,   CI.K.S  „nt  ,,u»s  , ,1,,  ,.,„„li,io„,s  ,„T  fnlHMod.     If  J„d, 

Formation  of  thf  Cont,,et.-C„„tn,nt«  for  the  mU  of  Booda 

r ;::,":'"  "V'"'^':'  '•'  '■■»• "  ""■>■ «-  -..  ,1,..  .„,„,  „f  to 

tl.on  by  »   1^  of  ,1,0  (itatuto  nf  Krmul.s  R.S.O.  (1(»U)  e   102  ihe 

L Tr   i'n.  ^  ^^  T  ^T'""'""  <■*'  """"■  •""'  "■•  ■n^orandum 
m  wnhng  „  „.ade  and  .„„«.  by  the  party  to  be  charged  or  by 

f„l™'"'"""r  l""^  '^"''  ""' '"""'  ""•'■Ptance  of  the  300*  in  per- 
formanee  of  the  eontraet,  but  takes  place  »l,e„ever  the  buyer 
doe.  pny  act  m  relation  to  the  ,.„ods  whieh  reeosni^ea  a  pre' 
ex,stu,K  eontraet  of  sale,  Abbott  v.  Wolsey  [18951  2  Q  B  97 
Keeeipt  may  be  by  actual  or  constructive  delivery.        '      ' 
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Till,  note  nr  in,.Minrmi.lum  in  wriliri!.-  luiisl  contain  (,.  i  »||  tho 
tPrn,,  „r  tl„.  ,.„ntn„.|,  in,.|n,li„„  ||„.  ,,ri,r.  if  tl„.,| :  if  „„,  (|„,,1  ,|„. 

'""," '  "  <"■"•»'-  "'  P''.v  "  r.Ms„n.,l,l,.  |,n,.,.;  (ft,  il„.  „„„„,, 

nf  III,.  p„rti,.,.      It  „,„„  |„,  ,;,,„„,  ,,y  ll„.  |,„rlv  t„  1,.  ,.|,,„v-,.,l  „r 

'"""•"■'"■     '''•'' ""•'"•'  i'  vali.l  «nl,.|.v  l,v  „  norin.lum  in 

writing  ,1  ,.„ni..,  within  tl;,.  Hill,  „f  s  1..  „n,I  Clnitfl  M,„.|,.„„,. 
A.-  U.S..,.  HMI,  .-.  I.r,.  ,.K,.,,,t  in  tl„.  ,.„..  „r  „  ,n„.,f..,.  of 
>"""'■■  "I  •"!'  "nlin«r,v  ir>.'  ,.f  hiKuirs,  ,,f  uny  li-;irl.-. 

PoMCMion  of  Ci>o<!.  Sold     ..Ml i„l,  t|,„  ,,n,,„.rtv  mav  li.-iv,. 

!;'"""''  ";'■  ^""''"-i^  "■■'   I '  < liv.M-  tin.  p,  „N  .„|,i  until 

Ilic  pnrrlN.MT  i»  r...„l.v  tn  ,,„y  the  |,r ,  „ ,s  „i|„.r,vis,.  a-r 1 

An,!  ,f  ||„.  ,,ri..,.  is  n„t  ,l„lv  ,,;,i,|  ,„■  ,,.m,|,.,v,1  ,1,,,,  if  ,h,.  „,„„i, 

"'■' '''  "'"'""'  "<"■  '•lipnl  ili,>n  ,is  t„  ,-iv,lit,  „r  th,.  ,M-,.,lit  has 

<-M.ir,.,l,  „r  th,.  lM,.v,.r  )„ ,„.,  insnUvnl.  tl„.  «,.||,.,.  in  |„„„.,»i,„i 

of  th,.  ir,»,„s  hiis  II  li,.,i  u|i„n  tlii'in  for  ihi'ir  pric,.  If  the  nro- 
rcrt.s  h,i.s  „ol  p,.«,.,l  ,|„.  vrtnlor  ha,  „  ,i„,i|„r  riirht  of  uiil,. 
Iio    -r      ,t,.liv,.fy.     Til,.  iTnilor  may  |.xit,m„.  hi,  lien  thoii-h  ]»• 

V,  .„s,,.„i„„    „f  ,|„,  p„„,,    ,1,   ,,„i,„,,    f,,^    „,,,    i^ii^.^,^        11^^    ^^.|| 

lo.         not  only  l,y  lo.„  of  p,„„.„:„n-„,.|u„l  or  .•onstn„.tiv,.-of 

th,.  :    „h.  I,ut  also  if  |„.  ,h.liv,.,.,  to  til,.  h„y,.r  anv  ,lo,.„ni,.nt  of 

I'"''  '     •'"'  !-' ''  "l''''li  f' '-  i'lto  ,li,.  h 1,  of  a  hol,!..|.  for  value 

m  )ro,i,l  faith. 

A   hny,.r   «ho   with    tli,-  vrn.Ior',  ,.on„.„t   Rot«  p,mr„ion   of 
(roo<l.s  or  ,lo,.n,n,.nt,  of  titl..  to  t-oo,!.,  may  aim.  thonuh  tho  pro- 

p,.|'y  has  not  piws,.,l  to  him.  .lopriv,.  i ||,.r  of  hi,  ,,r„ptrl„ 

\>\    lran,l,.,r„,t.  tlnm  to  a  tliir.l  p,..-.,,,,,  who  taki's  in  t' I  faith 

An,I  HI  th,.  ,am,.  way,  tlionirh  tl„.  pr.)p,.ity  has  p;„„.,I  to  the 
l.ny>T.  he  may  l».  ,l,.priv,.,l  of  if  l,y  a  tratisfi.r  of  tli,.  (;„,„],  or 
.lo,.um,.nr,  of  till,.  I,y  th,.  „.|!,.r  who  h.;,  I,,.,.,,  allow,.,!  to  n'main 
III  pos»,..„i,ai  of  tli,.|n,  Lr,  v.  lUillir  |18W|  2  O  I!  HIS-  Ililhu  v 
J/n«/i,H..<  |l,s;i,'i!  A.C.  471.  '  ■ 

Wli,.|.,.  an  uiipai,!  v,.|„l,ir  has  part,..!  with  tlio  possession  of 
troods  and  th,.  puri.has.M-  l>r,.oni..s  .n.«ilv,.nt  th,-  vendor  has  the 
rit'lit  ,.t  Miippa.jc  ill  Iriimit.  i..r.  of  rp,.ov,M.ini!  the  (roods  while  in 
eoiir,,.  of  transit  to  th,.  pui.c.ha»,.r.  lint  this  ri^-ht  also  may  be 
del,.at,.,I  if  the  l.il!  of  lailin^-  or  any  doi^umont  of  title  has  been 
transferro,!  to  the  liuyer  ami  ri.-transf,.r|.,.,l  l,v  the  buyer  to  a 
person  who  taltc,  in  irood  faith  aiul  for  valiiaiile  eoiisi.'leratioii 
SrnfU  V.  lUmliih.  10  A.l.'.  74:  re  \Yestzinthui,,  5  li.  &  Ad  817- 
Iffiiip  V.  Falk,  7  A.C.  Ssu. 
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Delivery  to  a  earrier  is  prima  fane  delivery  to  a  buyer  and 
deprives  the  vendor  of  his  lien  unless  he  reserves  the  ri"ht  of 
disposal,  the  vendor's  riprht  of  stop,,afre  in  transit  then  hejrins- 
wlicn  It  IS  exereised  lie  resumes  possession  and  his  lien  be-ins 
ajrain. 

An  uni.aid  seMer  has  also  a  ritdit  of  resale  «hen  the  -oods  are 

perishable  or  ,v i  he  has  friveii  iioti.T  to  the  buyer  who  does  not 

within  a  reasonable  time  pa/  or  tender  the  priee. 

Mortgage,  of  Good,.-There  is  a  pledge  of  fmnds  when  p„,sr.,. 
.™;i  of  them  is  transferred  to  a  ereditor  as  seeuritv  for  a  loan 
There  is  a  inorts  -  when  the  prnprrl,,  in  them  is  tr.uisferred 
subjeet  to  the  ri-j-,,,  „f  the  bor.-ouer  to  retain  possession  „„til 
(letault  in  payment  and  ,o  redeem  the  -oods  bv  pavment  of  the 
det)t. 

At  ,-onimon  law  a  mort^ajre  may  be  made  withmit  ileed  but 
now  all  ,n;IN,,  uL.lrmnrnIs  ereatinjr  mortRnu-es  of  Roods  must 

be  e.x-eei.ted  in ordanee  with  the  l!ills  of  Sale  and   fhattel 

JrortuMRe  Aet,  R.S.O.  (lni4)  e.  in."). 

n.v  tliat  Aet  all  bills  of  sile  of  personal  ehatlels  -iven 
«s  <T  senmt,,  f„r  ,lir  p„,imci,l  of  m„„c„  are  void  unless  made 
and  r:.f.istered  in  aeeoidanee  with  the  required  forms,  lint  the 
Ae,  d„,.s  ,10,  „,,piv  t„  ,1,„,„„„„„  ,,,,„„|„,„.i„„  „,„„,,,i,„„  i„ 
whieli  the  possession  is  passed,  as  in  the  ease  of  a  ple,|.-e  E  r  parte 
Ilubhurd.  17  Q.li.D.   cm-  Churl, sirnrlh   v.  .l/,7/,s-    \m)->\    A.C. 

A  h-aiMfer  in  equity  of  property  in  chattels  mav  take  plnee 
either  (n  by  the  ereation  of  a  trust  by  A,  the  legal  and  benefieial 
owner,  in  favour  of  H ;  (2)  by  A,  the  owner  of  an  equitable  inter- 
est.  assifrniiif;  his  interest  to  H.  A  trust  of  chattels  mav  he 
created  by  word  of  mouth,  and  is  valid  without  niiv  transfer  of 
possession  or  valuable  eonsideration.  lint  an  incomplete  transfer 
intended  as  a  prift  will  not  be  enforced  in  equity  as  a  tru.st 
K,e;.nrrfs  v  Dribridur.  L.R,  18  E,,.  1.  By  ,!»,  s,au,te  of 
Frauds,  R.S.O.  (inU)  e.  11)2,  all  nsslgi„„e„h  of  any  trust  must 
be  in  writinn;  signed  by  the  n.ssiRnor  or  by  will.  All  written 
declarations  of  trust  of  chattels  made  without  transfer  and  all 
written  agreements  by  wlii,.|i  a  right  in  equity  to  any  personal 
chattels  .s  conferred  are  within  the  Dills  of  Sale  and  Chattel 
JIortfrajTc  Aet,  unless  lop  the  benefit  of  creditors  generally  or  as 
a  marriage  settlement. 
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Future  Goods.— A  man  cannot  assi^rn  chattels  which  he  merely 
expects  or  hopes  to  acquire  in  tlie  futnre,  but  he  may  cuiilrntt 
to  assiprn  after-acquired  goods,  and  any  afrreements  purporting 
to  be  an  assigimicnt  of  future  goods  ,.„n  oidy  o,)erate  as  a  contract 
to  assign  tliem  when  acipiircd :  iu>  Uyiil  ownership  will  pass  until 
the  assignment  is  actually  made,  but  the  c,,i,ilnble  interest  will 
pass  to  the  assignee  as  soon  as  the  goods  are  aci|uired  by  the 
assignor.  II,:ln,!„l  v.  Manhnll.  10  U.h.C.  11)1;  .las,  iih  v  Lmns 
15  Q.li.D.  2,S0.  I       ■     J      , 

Tndcr  the  Hills  of  Sale  and  Chattel  Mortgage  Act.  E.S.O. 
(linil)  c.  l:l.-..  written  assigiuncuts  of  future  goods  bv  way  of 
.sc.-urity  arc  with  certain  exceptions  voi,l  except  against' the 
grantor, 

Peraonal  locapacity.— An  alien  was  formerly  subject  to  dis- 
abdilies,  l)ut  under  the  Xaluralis.ition  Act,  K.S.C.  (1006)  c. 
77,  is  on  the  same  fooling  as  a  imtural  born  ISritish  subject  save 
in  respect  of  owning  a  ship. 

At  connuon  law  the  gift  or  couve.vance  of  an  infant  is  in  gen- 
eral fo/Wn^^c.  Under  the  Infants'  Act,  R.S.O.  (11114),  c.  lr>:),  s.  5, 
an  infant  may  convey  or  mortgage  or  to  seciuv  moucv  loiit'  to 
him  by  order  of  the  Sujn'cmc  Court. 

Gifts  or  assignments  by  lunatics  or  idiots  are  mid  if  volun- 
tary, but  if  for  valuable  consideration  arc  voidable  only  if  the 
other  party  knew  of  his  condition.  A  convict  or  person  against 
whom  sentence  of  death  has  been  pronouiu'cd  or  recorded  raiuiot 
contract,  or  alienate,  or  charge  his  projierty.  During  his  dis- 
ability an  administration  of  his  property  may  be  appointed. 

Alienation  for  Debt.  As  a  rule  the  contracting  of  a  debt 
merely  gives  the  creditor  the  right  to  sue  the  debtor  personally. 
Before  judgment  the  claim  cannot  be  satisfied  out  of  the  debtor's 
property. 

But  in  some  eases  chattels  may  be  seized  and  sold  without  a 
judgment ; 

(1)  Where  they  are  distrained  and  sold  by  a  landlord  to 
satisfy  his  claim  for  rent. 

(2)  Where  they  are  .seized  and  sold   to  satisfv  Crown 
debts. 

(a)  Where  they  i.re  distrained  and  sold  to  satisfy  taxes 
or  rates. 
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Except  in  the  above  cases  chattels  can  be  seized  in  the  owner', 
hfctime  only  ,„  exeeuti,,,,  of  a  judgment  or  upon  his  bank- 
ruptcy.  If  judRnient  is  obtained  in  the  Supreme  Court  for  a  sum 
of  money  the  debtor's  poods  may  be  sei.ed  under  a  writ  of  fieri 
fauns  which  directs  the  sheriff  to  cause  the  amount  of  the  debt 
o  he  realised  by  a  sale  of  the  debtor's  poods  and  chattels.  By 
he  Execution  Act,  R.S.O.  (1914)  e.  80,  (s.  26),  a  writ  of  fi.  fa 

to  he  sheriff,  and  even  after  it  is  delivered  a  purchaser  in  pood 
faith  and  for  valuable  consideration  without  knovJcdpe  of  its 
delivery  acquires  a  pood  title. 

Chattels  may  also  be  seized  and  sold  in  execution  of  judp- 
mcnts  of  inferior  courts,  e.g.  County  Courts 

The  seizure  of  poods  in  execution  is,  if  the  goods  are  sold  or 
retained  by  the  sheriff  for  14  days,  an  act  of  bankruptcy  under 
he  Bankruptcy  Act  of  1919,  s.  31  (e).  But  the  e.xecftiou  is  no 
thereby  avoided  and  a  purchaser  has  a  pood  title  against  the 
rustec  m  bankruptcy.  Wearing  apparel,  bedding,  and  tools  and 
unplements  o  trade^  etc..  are  exempt  from  seizure  under  the 
Execution  Act,  R.S.O.  (1914)  c.  80,  s.  3 

Where  the  debtor  has  merely  an  equitable  interest  in  goods  s. 
19  of  the  Execution  Act  then  applies. 

Choses  in  po.s,scssion  may  also  be  alienated  in  their  owner's 
litctime  on  his  bankruptcy. 

.  ""T-^ur?"  """  '''""•''  "'  "  P"™"  ''■«  •chattels  have  always 
been  hable  for  his  debts.  A  creditor  may  (1)  sue  the  executor 
or  administrator  and  obtain  execution  out  of  the  goods  of  the 
deceased;  (2)  apply  in  equity  for  the  administration  of  his 
bankrupte  P'"'«^«'''"'K»  *»  ''"ve  the  estate  administered  in 

If  a  deceased  debtor's  goods  are  distributed  by  his  personal 
representative  without  payment  of  debts  the  creditors  may  follow 
the  goods  in  the  bands  of  all  persons  who  have  not  acquired  for 
valuable  consideration  and  without  notice. 

Fraudulent  AUoi«tioM.-(l)  By  13  Eliz.  c.  5,  R.S.O.  (1914) 
c.  lOo  al.enations  of  lands,  goods  or  chattels  made  for  the  pur- 
pose ol  defrauding  creditors  are  void  unless  made  upon  valuable 
consideration  to  a  person  who  has  no  notice  of  the  fraud. 
Whether  or  not  there  is  such  a  purpo.se  is  determined  by  the 
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circumstances  of  each  case,  Ex  parte  Russell.  19  Ch  D  588 
(2)  Under  the  Bankruptcy  Act  of  1019,  ss.  3,  4,  (o)  a  conveyance 
made  by  an  insolvent  person  with  the  object  of  giving  a  fraud- 
ulent preference  to  one  of  his  creditors  is  void  if  bankruptcy 
follows  as  a  result  of  a  petition  presented  within  six  months  after 
the  conveyance;  (J)  fraudulent  conveyances  are  void  against  the 
trustee  in  bankruptcy;  (c>  voluntary  settlement  may  be  avoided 
by  a  subsequent  bankruptcy. 


CHAPTER  4. 


SHIPS 

an  or^drt!:;:"""^'"^  ""''"^'^  "-^  -^^  -^--^  "^--t 

reg-istered,  (s.  6)  whereupon  a  certificate  of  registry  is  given  on 

A  registered  ship  or  share  must  be  transferred  by  bill  of  sale 
in  the  prescr,bed  form  executed  before  and  attested  by  a  wLe^ 
or  w,tnesses.  ss.  48,  49.    The  transferee  cannot  reregiJte  J  "t 
he  i,as  n,ade  a  declaration  that  he  is  qualified  to  o'wnl  B^;;:;' 

All  mortgages  must  be  m  prescribed  form,  must  be  recorded 
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tJ/d"''""'  """^  ^'''^'"'f<^^  of  mortgaRes  must  l«.  ,l,.ly  re^is- 

e?r  L""  "7'  f  ""'''"'  ''  "''""'"^  "•"  «^'^"-'-^  "ay  grant 
certificates  of  sale  or  mortffape.  J  B  ""i. 

The  transmission  of  tl,e  property  or  of  the  interest  of  a 

Td  TiL'V/  "  "'■  ■'";"•'■ '" "'"  ""•"'"'  "♦"- '"- "  «--f- 

tered  in  ,  '"■  ""''"''"'•  """'  ^  "■"henticated  and  regis- 

tered in  iiceordance  witli  tlie  Act. 

Sliips  are  suhjeet  to  maritime  law,  according  to  which  -ertain 

■n.  attach  npon  the  ship  itself  and  may  ife  enfor^d  In 

action  ,„    .,„,  ,  ,.  ™  „.„„„  i„  „,^  Admiralty  Court  under  which 

may  olr'  ""  """*"'  """  '"''  '»  ^"^'^  "-  ^'aim     Twt 

isfow!^'^'  "  '"°""""  "™  '''''^•^'  «•  "here  the  claim 

on      M      ,""■■"""  """*"  '^  ™"'''™  ""•'  *<>  faulty  naviga- 

the  m  i^  '    r^"  """'"•  '^*  "•"^'^^  """J  disbursement  of 

Dy  ,1  bottomrj   b<,„d,   ,.e.  a  contract  whereby  the  shin  i, 

r:s,X  t;  r--''^ '" "]  '^^'"  "f  "-^  ™^t  :^',„; 

and  voyage  ''        "^'"^  ^^  ""'*"""  f"'  "-e  ship 

A  maritime  lien  does  not  depend  upon  possession  but 
a  taehes  on  the  ship  in  the  hands  of  Iny  perso"  e;en  a 
bona  fide  purchaser  without  notice. 

to  ffor"""\°^  °''"""  ^"■"  '"""S"  """  ^eessarics  supplied 
0  a  foreign  ship  or  to  a  ship  whose  owner  is  not  domicilel 

be  ongs.     Here  there  is  no  maritime  lien,  and  the  shin  can 
only  be  arrested  while  she  is  owned  by  the  debtor 
(3)  Claims  to  the  ownership  of  or  title  to  a  ship. 
The  Court  may  also  decide  all  questions  between  co-owners  as 
to  the  ownership,  possession  or  employment  of  a  shin  ZT  m 
accounts  and  direct  the  ship  to  be  s^olior  ma^I  :ny  Gritty 

Judges  in  Admiralty.    See  E.S.C.(:  ™'*t",      by  Local 
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A  i.harter-p„rly  «  „n  instrument  by  whicl,  «  vossel  or  part 

b  i h''7\ ' ;""■ "";"',' '"■■ " '""" ™>"*-"' - •-"«>•  't ™" y 

"lot. ,,;""'  ''';",  '■"'""'""'"'  *''^-"'^'  "■"  "''"'orer  merely 
t  u  r,^M,t  to  the  u»e  „f  ,1,,.  ,|,ip  „„a  „„  ,,„,i^,^^  „f  ^ 

aliy  ,    ,s  e  illed  a  RenerHl  ship  and  eaeh  eontraet  fur  earria-e  is 
eon..m,e.i  ,„  a  bill  of  b.di,,^,  „,,iel,  is  also  .,n  aek„„«     l' men 
by  tl,e  „,a.stor  „f  the  reeeipt  of  the  „,„d,  for  a  delivery  to  a  „al^ 
eo„s,,.,ee  or  h,s  assigns.     ,t  also  constitutes  a  rfo.„L„(  ' 

to  the  Ko.«l«,  an,l  henee  the  property  i„  the  ^-ood,  ma„  pa,,  bv 
ndorsement  ,n,.,  delivery  of  the  bill  of  ladin..  *„W(  ^''Cct 
11)  A.t .  ,4.     hvery  eons.pnee  named  in  a  bill  of  ladin.'  and  everv 

ment  may  sue  and  be  sued  on  the  bill  of  lading. 

Freight  is  the  money  payable  for  the  hire  of  a  ship  or  the 
carnage  of  goods  in  it.  * 

The  master  nu,y  hypotheeate  both  cargo  and  freight  with  the 
^1"P  by  a  bottotury  bond,  but  ean  .nly  bind  the  cargo  for  its  o  vn 
benefit  and  as  a  rule  must  firs>  communicate  wi^h  the  J^ 

Re.pondenti«  is  a  eontraet  similar  to  bottomry  bnt  entered 

eal    •    "^  "'"'""  "™P'  "'  ''''  "f  '"•"'^i'y  "here  he 

cannot  commtnncate  with  it.-i  owner 

^Zl'l^  '"""  ^T'"^  "^  '""  -'"'P  "■•  "'"•^o  "^s  been  sacrificed  to 
secure  the  general  safety  of  the  whole,  e,j.  in  the  case  of  jettison 
ai  rowtng  overboard  part  of  the  cargo)  the  persons  interested 
m  the  ship,  cargo  and  freight  must  make  a  general  average  eon- 
tnbution  to  the  loss.  Where  such  a  sacrifice  is  made  to  preserve 
.ome  part  only,  e.g.  the  cargo,  the  loss  is  borue  by  that  part  and 
is  termed  particular  average. 


CHAPTER  5. 


CHATTELS  WHICH  llESCHXD  TO  THE  HEIH 

Some  chatti'ls  iiro  so  Hosely  coiniPPtod  with  hmd  that  con- 
trary to  the  t-eiicral  nil...  thoy  pas,  with  tile  hind  whciovor  it 
IS  disposed  of.  The  eoiiiiiion  hiw  rule  tliat  real  estat|.  deseended 
to  tlie  I.eir  is  now  modified  liy  tlle  Devolution  of  Estates  Aet 
R.S.O.  (1014)  e.  1I!»,  niider  whieli  it  devolves  upon  the  personal 
represeiitalives.  who  hold  it,  suhjeet  to  pi.yinent  of  the  dehts  of 
the  (leeeased.  in  trust  fr>i-  his  lieir  „r  devisee.  The  descent  of 
sueli  chattels  is  modified  to  correspond.  The  chattels  which 
pass  with  the  land  are : 

(1)  Title-deedt,  whieli  pass  on  a  cnnvevanee  or  devise 
of  land  without  hcins;  e.vpres.sly  iiicnti.nicd.  Where  linw- 
ever  a  vendor  .-etaiiis  any  part  of  an  estate  to  whicli  any 
documents  of  title  relate  he  has  a  ri^dit  to  retain  .such  docu- 
ments. The  tenant  of  an  estate  in  f..e  simph-  lias  an  alvsolute 
property  in  tlie  deeds  hut  where  lands  are  held  for  a  limited 
estate,  r,,j.  for  life,  the  tenant  has  merely  an  interest  in  the 
deeds  co-c.xteiisive  with  his  estate  and  a  ri-lit  to  their  pos- 
scs.sion  duriiijr  its  cmiuuanee.  A  tenant  for  a  term  of 
years  has  the  property  in  the  deeds  relating  to  the  term,  but 
no  rijihts  to  the  deeds  rclatill^'  to  tile  freehold. 

(2)  Heirlooms  are  personal  chattels  which  by  a  special 
custom  sro  to  the  heir  and  not  the  personal  representative 
of  the  owner.  The  owner  can  dispo.sc  of  tlieiii  duriiiir  life 
but  not  by  will  if  he  leaves  the  land  to  descend  to  the  heir. 

Fixtum  are  sueli  chattels  personal  as  are  fixed  to  the  soil 
or  a  buildinpr.  Everything  attached  to  the  land  was  considered  as 
part  of  the  land,  and  houses  themselves  were  and  still  are 
regarded  as  land  so  as  to  pass  by  conveyance  of  the  laud  without 
special  mention.  And  a  conveyance  of  a  building  includes  all 
ordinary  fixtures  and  even  trade  fixtures  unless  a  contrary  intent 
appears.  And  where  fixtures  are  attached  with  the  concurrence 
of  the  mortgagor  to  mortgaged  laud  or  building  they  become 
25 


26 


LAW  OP  PERSONAL  PROPERTY 


TchV^o  "L"  ""•T""''"  ""■""'•"■    ""*""'  "■  Oorringe  [1897], 
1  Ih.  182:  KeynoM.,  v.  Ashby  [1(104],  AC    166 

Ch„ttcls  t™p„rarily  nfflxod  for  thoir  ,norc  convonient  use  and 

not  ,„  an   improvom.Mt   to  the  inheritance   are   not   fixtures. 

leigh  V.  Taylor  [10021,  A.C.  157. 

IhlZT"  '"VT"^  ""'*■  """  "■'■"'"'"'  '"■f"'-''  ""■  expiration  of 

thnre„.n,.y  fixtures  «et  „p  f„r  trade  or,u„uent  or  domestic  me 

A  tenant  for  years  ear,  durinp  the  tern,  sell  or  morteaife 

e,  <■"»  bo  se«ed  under  a  writ  of  fi.  fa,  and  will  pass  to  his 
trustee  ni  bankruptcy. 

A  written  as,isn„>ent  of  fixtures  separately  from  the  land  is 

erv    n„,    I      !;,       '  '""-^"'■Pt  in  ""■  case  of  trade  machin- 
theknd.  ^^  °'"''  '"'''^""'  "'^"'     ■■  ''■'"'  ""y  '"'"«««  »" 

Fixtures  .set  up  by  a  life  tenant  for  trade  ornament  or  domes- 
tic u.se  p„s,  to  the  personal  representative,  but  if  erected  by  a 
tenant  in  fee  simple  they  pa.ss  to  the  devisee  or  heir.  If  fixtures 
are  demised  to  a  tenant  with  a  house  the  property  remains  in 

tL  te™  ' '°  "'"  """"'''  ""'"  "'  P""*'^'""  •^"''•^e 

Omtlel.  vegetable,  i.e.,  timber,  corn,  fruit,  &e.,  pass  with  the 
land  without  express  mention  if  unsevered,  but  may  be  excepted 

titr„f,  r  "I,""  '""''■     "  "  *™'""  "■  '''  -"P>'  dies 

without  having  sold  or  devised   them,   then    (a)    emblements, 

it'  'V'™"/ ''""^"•'»'  growths,  pass  to  the  personal  representa- 
tive, but  (J)  natural  growths  to  the  heir.  Emblements  belong 
also  to  the  personal  representative  of  a  life  tenant  and  to  a 
tenant  at  will  if  dismissed  from  his  tenancy  before  harvest. 
Tenants  at  a  rack-rent  holding  under  a  landlord  who  has  a 
limited  interest  winch  expires  during  their  tenancy  continue  to 
hold  until  the  end  of  the  current  year  of  their  tenancy 

Where  land  is  let  to  a  tenant  for  years  or  life  tlio  property  in 
the  timber,  if  no  exception  is  made,  belongs  to  tl,.  owner  of  the 
inheritance  subject  to  the  tenant's  right  to  fruit  loppings  for 
fuel,  &c.,  but  If  cut  or  blown  down  it  immediately  belongs  to 
the  owner  of  the  inheritance.  If  however  a  tenant  without 
impeachment  of  waste  cuts  down  timber  in  a  husbandlike  man- 
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ner  it  bflonpi  to  him  whon  severed.    As  to  what  is  timber  see 
Dashwood  v.  Uagiiiac,  [t891|,  3  Ch.  306. 

Animak  fcnr  mutra  are  not  the  sulycct  of  property  until 
killed,  cauifht  or  tamed,  and  will  not  pass  to  the  personal  repre- 
sentative.   Jllades  V.  Ulijgs,  11  II.L.C.  621. 

The  oceupier  of  the  land  has  the  solo  ri),'ht  of  kiliinR  and 
taking  the  (tume  unless  expressly  reserved  to  the  landlord  or 
some  other  person. 

If  the  landlord  has  reserved  the  riKht  of  killing  game  ho  may 
authorizes  any  person  who  has  a  game  lieeuse  to  enter  on  the 
land  for  the  same  purpose. 


aiAPTER  6. 


ACTIONS   EX    DELICTO 

PKnuovAi.  nc'tinns  wore  broiielit  to  ciiforec  an  obliiratioii  imposed 
on  tlio  defi^iuluiit  pmoiuilly  to  make  Halisfaetion  for  a  wronif  or 
hreaeh  of  eoiitract.  The  i.omnion  law  K,iti»faetion  was  damaircs: 
hriin'  the  riflit  to  l.iiiiK  a  p.Tsonul  aclion  is  a  Mng  valuable  in 
money  anrl  in  tliis  sense  is  property.  Hut  it  (lifTern  from  o\.ncr- 
sliip  ni  that  it  is  a  riitht  against  a  partieular  person  and  not 
against  all  the  world. 

Krora  the  thiiHTiith  eenlury  a  personal  aetion  sounding  in 
damnmi  he.'aiii,.  the  regular  remedy  for  a  tresi)a«s  or  violation 
of  richts.  [••oi-.uerly  aetions  for  dunuittes  eould  be  brouiiht  only 
in  the  eonimon  law  courts  but  by  the  Judieaturo  Aet,  R.S.O. 
(1914),  e.  ,'■>,;,  the  Courts  of  Chane.Ty  and  Courts  of  Common 
Law  are  fused  iTito  orje  Suiireme  Court  of  Ontario  now  divided 
nito  the  Appellate  Division,  and  the  Hiith  Court  Division. 
Eaeh  division  of  the  Supreme  Court  may  five  legal  or  equitable 
remedies  but  the  n„tui<  of  legal  and  equitable  rights  and  reme- 
dies  remains  unehanged. 

Personal  aetions  are  (1)  (r  ihliclo  based  on  torts,  i.e  wrongs 
nidepeiKlent  of  eontraet;  (2)  ex  contractu  based  on  breach  of 
contract. 

ToH«.  The  ri.jht  of  action  for  a  tort  is  to  a  limited  extent 
property.  The  right  to  sue  and  liability  to  be  sued  are  not 
always  transmissible.  At  common  law  if  either  party  died  the 
right  of  acticm  ee,-  ,ed.  liut  E.S.O.  (IIIU),  e.  121,  s.  41,  provides 
that  except  in  cases  of  libel  and  slander,  the  executor  or  admin- 
istrator may  maintain  an  action  for  all  torts  or  injuries  to  the 
per.son  or  to  property  in  the  same  manner  and  with  the  same 
rights  and  remedies  as  the  deceased  would,  if  living,  have 
been  entitled  to  do;  and  the  damages  when  recovered  shall  form 
part  of  the  personal  estate  of  the  deceased,  but  the  action  must 
be  brought  within  one  year  from  the  death. 

By  the  Fatal  Accidents  Act,  R.S.O.  (1914),  c.  151,  s.  3,  where 
the  death  of  a  person  is  caused  under  such  circumstances  that 
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tlip  dccmiMHl  rniild  Imvo  niaintjiiiii'il  iin  m-ticm,  tli.>  wimitrilmr  in 

liulili-  to  an  iiclioii  fur  the  hi (It  (,f  his  r,ii„ily;  |„it  l,y  ►,  ti  ,int 

niiiri'  tliiiii  luio  iiHidii  shM  anil  that  must  Ih>  hriMiuht  within 
twi'lvc  niiinthH  afti'r  Ihi'  ilcatli. 

The  death  of  the  winncdiier  alMi  formerly  put  iiii  end  to  iin 
aetioii  r/  diliilo.  Iliit  K.iS.O.  (11114),  c,  liil,  s.  11  [2),  pro- 
viden  that,  e.xeept  in  the  eases  of  lihel  and  sianilfr,  if  a  ihreased 
perwiri  eoinniitteil  a  wniu):  to  another  iu  respeet  of  his  person 
or  property,  the  person  Mronced  may  miintaiu  an  aetion 
a(raiiiBt  the  exeeutor  oi-  administrator  of  the  person  who  eom- 
mitted  the  wroii),',  hut  the  aetioii  must  lie  hrouflit  withiu  mu' 
yea     fron.  the  death. 

On  hankr-iptey  all  rifhts  of  aetion  for  injury  to  property 
pass  to  the  tri'stee,  hut  rights  of  aetion  for  injury  to  the  person 
or  reputation  remain  exereisahle  Ijy  the  liiinkrupt, 

A  hare  rinht  of  aetion  for  a  tort  cannot  (prohalily)  lie 
assiirned.  In  the  ease,  hoivever,  of  a  eontraet  of  insuranee  the 
insurer  who  has  paid  is  .■nibm/iiliil  to  all  the  rijihts  of  the 
insured,  r.y.,  if  A  has  insured  a  ship  lieloutfini;  to  C  which  is 
run  down  liy  the  faidt  of  li's  ship,  A  huvinii  paid  C  has  all 
C's  remedies  ajrainst  1!  or  the  ship. 

When  a  person  has  ohtained  jud(.'ment  iu  tort  for  damages 
npainiit  another  person  he  has  no  hinjfer  a  bare  riuht  of  action 
but  a  juditment  debt  enforceable  by  his  own  and  acainst  the 
d;.btor's  per.soual  representative  and  assignable. 
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HKiiiTs  unci  (ilili;;aliiiiiH  niiiy  iilmi  iiriw  (iiit  nf  conlracl,  i.e. 

uri  imiwiiii'rit  m  primu nforcciihli'  iit  law. 

An  iiim'i'nniit  in  Ihis  «,>n«i'  is  tin'  rr/m ».«;««  Iiy  t»ci  iir  more 
|uiili'>s  iif  tlii'ir  ccinsi'iit  ih.il  .iimi'lliinu  "li"!!  I>i'  iliuic  hv  koiiii' 
>"■  ""«'  "f  ll 1  liir  till'  usi'  of  till'  dHmt  iir  (illiiTH. 

Till'  cxiiri'ssiiin  of  riFiismt  miiy  in'  imiIii'I-  liy  tlii'  nini'urri'ncc 
of  till'  imrtii'H  in  ii  spoki'ii  or  wii'ii'ii  form  of  words  or  by  thf 
acii'lililllrr  liy  oni'  of  iin  o/fir  liiiuli'  liy  tlii'  otliiT. 

All  olTi-r  of  iu'i'i'|iiiiiii-i'  riiiiy  In'  liy  worils  or  condiiot,  Imt  has 
no  I'd'i'i't  until  mm  III  II 11  it, ll  III  to  till'  otliiT  party.  Tiijihit  v. 
Liiiril,  i'l  li..l.  Kxi'li.  ;l'j:i.  In  I'a.v  of  a  I'ontrai't  liy  corri's- 
ponilmi'i'  tlironi:h  tlii'  post  an  iiniiiliiiiir  js  I'ompli'tp  wlien 
postici,  I'wii  tlioiicli  it  ni'vir  airivi's,  .Midiiiiii  v.  Aiiijtr,  ,l\  8.C  R 
l,S(i. 

All  oilVr  is  ri'vocnlili'  until  ani iiliniir  is  I'oininunieati-il,  but 
u  ivvocation  lias  no  I'tfi'i't  until  coinMiunii'ati'il,  Iliiilliorn  v. 
Fmacr,  |18lll!|,  :;  ('h.  07.  „„  „,.,.,. piancc  wlii'ii  coiiununii'ati'd  is 
irrcvoi'iilili'. 

Til  niiiki'  an  acrwiiii'iit  thi'  mvrpliitur  miisl  be  iikiolute  and 
idtnliitil  irilli  the  Irniis  uf  llii  offir. 

To  Ih'  in  all  ri'spoL'ts  ciiforitablr  at  law. 

(1)  Tilt'  jiartii's  must  liavi'  c.liiacity  to  I'ontrart. 

(2)  Till'  rotitrai't  must  in  sonit'  eases  lie  made  or  evi- 
delieed  in  a  partienlar  form  or  nmnner. 

(H)  There  must,  unless  the  eontniet  is  by  deed,  bo  valu- 
able eonsideration  for  the  pruniise. 

(4)  The  consent  of  the  parties  must  not  be  impeach- 
able on  the  irriiiinil  of  mistake,  misrepresentation,  fraud, 
duress,  or  under  influenee. 

{.))  The  object  of  the  eimtraet  must  be  lawful. 
If  one  of  these  reiiuireraenta  fails  the  agreement  will  be  cither 
void  or  voidable  or  unenforceable  by  action. 

Capacity.    (1)  The  contracts  of  an  infant  are  valid  if  for  his 
benefit  or  necessaries,  A'«sA  v.  Inman  [la08),  2  K.B.  1;  but  void 
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In  all  other  cn«c«  uniliT  llii'  Sluiiiir  of  (•'niiiiN.  K.S.O.  (IIPH),  c. 
UKi.  ».  7,  iiiili'«»  nintlnni'il  in  wrilinii  iiflrr  iittiiiiiinu  in;ij"ril.v. 

(2)  Cciiilnirts  niinli'  by  ii  tiLiirrii'd  wniiiiiri  in  Ontario  arc  on  tlii^ 
muni'  footimt  ii«  if  »lii'  witc  ii  faiir  mir  anil  I'lin  lii.  I'lifoi-.  i| 
ii):iiiii»t  hcT  wpiinit.'  pn.piTty  lint  not  iithiT«i~>.  R.S.O  (I'll  n 
•■.  Mil.  ».  4. 

i'-U  Coiitriii'l^  of  nil  inHnur  or  itrtittkftt  ptTsoii  iiri'  vniihihlf  if 
till'  ollior  piii-ly  kiii'iv  of  llii  I'onililion,  liiiprrliil  l.mii  t'.i  v  .S7„iif 
IIMf.'I.Ui.ll.  oil:!. 

Feinn.  ('ciiilr;i,'Niiri'  f  1 1  spniol.  i.r.  hy  iIpimI  or  wrilini;  iiimIit 
imil:  (2l  Himiih      virlmlly  or  liy  writinn  not  iihiIit  .vmI. 

A  I'oiiiiii.-t  or  proiMM.  iinili'r  m^hI  is  I'lmi-liisivo  I'viil of  nm. 

will  i'-,c-.|it  in  ivrliiiii  iMvs  of  iiiiMiiki'.  it  in  irr,'voiMlili>  lii.fori' 
I'omi'iiiiiiiMtion,  X,„„a  v.  Wirklimii,  l,.H.  •_'  II, I,.  L>:l(l,  ,in,l  is  m,. 
for.viihl,.  iliout-li  i;iv,.|,  f,,,. Msiilrriilioii. 

lint  with  iiM-tain  i'\vvpiioii>  II  sinipli'  .•oiilnii-t  is  not  I'lifoiw- 
iilili'  iinli.«s  III,. IV  is  viiliiJ,!,.  ,.oi„i,|,.niiioii  for  111,.  pi„uiiM\  i.r. 
tiiiliss  till,  iiroiiiisor  j-i.ts  or  is  to  i-,.t  souirtliiiia  from  tli,.  priiiiii,,.,. 
i»  ritiini  for  IiIm  iiraiiiisr,  ,.itlii.r  m,iiii.  prolii  or  l),.|i,.|it  lo  liiiiis,.|f 
n'-s,mi,.  f,irlii.iiraiii.|',  loss,  or  n.sponsihilily  lo  tli,'  jiroiiiiM.,.  us.  ,  .<;. 

till'  forhi'iiriiii, f  111,,  proiiiisi.,.  lo  ,.|if,in.,.  ,sonii.  rishl.     I.nvv  iloi.n 

not  hoHi'Vi.r  ini|iiiri>  into  tin.  mlivpnu-y  nf  tli,>  considi.ration  pro. 
vidi'd  that  it  is  of  simi|.  vallii.  to  lli|.  jmrties. 

A  i.oiisid|.nitioii  iiiiiy  III.  |.xi.|.nti.d,  ii«  an  iiiiinediatc  iiiiym,.nt,  or 
exi.|.uIory.  as  a  proiiiist'  to  pay. 

Hut  past  i.oiisidi.nitiiiii.  i.i.  ii  lii'nefit  alri'^iily  rweivi'd  will  not 
liilpport  a  si(!i.iiiiiii  lit  proniise  to  pay  for  it. 

The  riitht  of  m.tioii  on  a  .stiitilti.-liarri.d  ili-lit  may.  liowi'ver,  be 
pieiit  proiiiisi.  to  pay  wMiout  fresh  eon.sidera- 


revived  by  a  siil 
tiiin. 

Form  and  Evidence.     A.  Hy  the 

(lilU)   e.   102,  s.  5,  no  ai'iioii  can 


Htaliilr.  of  Frauds,  R.S.O. 

lie  hroiisiht  (I)  upon  any 
special  promisi.  by  an  exeeiitor  or  administrator  to  answer  dam- 
apes  nut  of  his  own  esliilc;  (2)  on  a  promise  to  answer  for  the 

debt  or  default  of  another  person;  (:i)  on  an  afc'l meiit  made  in 

consideration  of  iiiarriapre;  (4)  on  any  contraet  or  sale  of  lands 
or  any  interest  in  land;  (a)  on  any  agreement  not  to  be  per- 
formed within  one  year  from  the  mukilii;  unles.s  either  the  agree- 
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Ciiso  (:i)  rofiTs  only  to  li  c-imtnict  (a)  »lii,-li  ;„  ;/ .  ,, ,.        ■ 

•  •  ,  i\i-ip[  III  ci.sc  {_')    ]„  nliich  l)v  s.  G  the  con'ii,l,.i-„ 

tion  nmi  m,t  nppeui-  in  writing..  "  consul,,,,. 

Tl,    ..omi-,„.t  ,„■  „„.m„™,„|„„:  „,„,,  ^,,„„,  ,^.|,^ 

The  eoutraet  op  ,nemor,„„l„,u   ,„„,,■  bo  eo,it„i,i,,,I   i„  sever-,1 

doeu,„ei,t.s  If  th,.  par,  whieh  is  si,i,e,I  refers  ,„  th    , ,  ,e,    ,0 

tloiis,  Ui,„  V,  M;ikr.  4  f'.P.D.  450.  ' 

If  is  not  oeeessary  that  the  aetual  ',„„tr„rt  shoul.l  be  i„  writin.- 

r,i:,.,:;    "r",f  "  ™™™-'l"»  exists   before  the  aeti,,     Is' 

ilm  .,lt;»  '.''  T,  ""■'""""■'  °"  ""  •"'■""  '^  "  -"'™-"'  ""•™- 

fw™;  i'kII  Er;r "°  ""■"""^ "  ^"■"'■'^' '""-  - 

K.  liv  Limitation,  Act  R.S.O.    (];114)    c.  75,  s.   55        An 

a,.kmnvle,l,-„,ei,t  of  or  a  promise  to  pay  a  simple  .-ontraet  deb" 
ni.ist  be  II,  ,vriti,„.  si..ne,i  by  tl,e  party  ,„  be  ehar,.ed  in  order  to 
take  the  ease  o„t  of  the  Statnte  of  Limitations 

U.v  s.  K  of  the  Statute  of  Framls,  R.S.O.  (ini4)   e   lO"  no 

t  0.  as  0  the  ehara..ter  or  eredit  of  another  to  the  intent  that 
such  other  person  may  obtain  money  or  eredit  unless  the 

eharled  '  "  '"   "'""'"'  "'"""^  ^^  ""  P"™"  *"  '^^ 

A  contract  may  be  void 

("(   Where  there  is  sueh  a  fundamental  mistake  as  to 
negative  consent,  Stuart  v.  Kennedy,  13  A.C.  108;  Smith  v. 


Hughe 


.  L.B.  6  Q.B.  51)7. 
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waK'r:,X^'^- ''■^•'"'' ™"' '^  »'"'"'■■- -"■'"^^  ""J 

WWherc  ti.e  obj,rt  is  i,l,,al  „s  1.,  ,„.  ,,„„,„,     „   ,,, 

Common    „„.  nr  sta.ut..;  (2)  morali,    .   (-,  p,,,.!,,.     oliev 

Of  the  last  .lass  tlie  <.l,i,.f  i„sf„,„Ts  ar.  ,  - ,',  ,  . 

(I)  Impp.„li„j.  ti„,  „(Imi,iisin,tio)i  of     ,s„e..   ,  ,'    ..,  „;(!„ 

H,.:;;;::;";:'  "r"";'""-  <"'  "'™'^"'^  n,„in,::;;.,;,..;  i: 
:r,:;on;:,r:;r:;;jrs^i^::^-:— 

""-Hloranon.  ov™  tl.ou.l,  n,a,lo  In-  ,1...,;  (   ,  „,,s„        J 
"rnmnniv.fharlcsirorlli.lV.mr,]    •<  K  1!    ]•'■'  '""^"ts. 

tl.m,T^!o '!!,''  "r'V  ';'  '"'""""""■  "'*'•'  ''^""l-'f"!  or  if, 

tmiauf,, ,, .,,;;„„,,;  :'■'■  ^^T'  """'  "'"'"■• "" 

tl.o  illo.nl  ;    .,        .  '■'■'■ovcTOl  exc-o,,t  („)  wi.ere 

,       ,  I  *■"■'].  -   i\.li.   IJ.. ;   {^1    \vi(>i'o  It   was  niJH 

,  *'"       '"'r."'  '"'■  ""■  l>'-'""''i""  "f  a  dass  „!■  |„.,-s„„s  of 
>^^.U-1M   nan,n,,- .as  o„,.  «„„,,„,,,  ,,/,„„_p4       'V* 

40;     H    «l,v,v  ,l,.,,„si„.,l  „i,l,  .  stakoholdcT  an,l    ■  aimed 

o.S:^^t^^l.^:r:::;;-;s:llr~^ 

provable  >n  the  hankrupley  proceedings.       The  term  eliose  in 
aetun,  ,s  ,.ppl,eal.le  to  rights  nnder  a  eontraet,  th™™t  his 
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Bills  of  exchange  and  promissory  notes  are  simple  coritract-s 
in  writiiiK  til  pay  moni-y  ami  were  assij.-nal)le,  the  first  liy  the  Law 
Meivhaiit,  tlie  latter  uiiiler  a  statute  of  Anne,  liy  imliirsemeiit  anil 
transfer.  Tliey  are  now  Roverned  liy  tlie  Bills  of  Exeliansie  Act. 
E.S.C.  (IllOB)  e.  nil. 

A  bill  of  exchange  is  an  uneonditiiirial  order  in  writin<r 
aililresseil  liy  one  person  (drawer)  to  another  (drawee)  sisriied  by 
the  person  Eriviiifr  it,  reipiirin;;  tlie  person  to  whom  it  is  addressed 
to  pay  on  demand  or  at  a  fl.Ned  or  determinalile  future  time  a  smn 
eertain  in  money  to  or  to  tlie  order  of  a  spei-ified  per.sou,  who  may 
lie  either  the  di'awer  hinisclf  or  a  third  jiarty.  or  to  hearer 
( payee  1.     s.  17. 

Acceptance  is  the  sipinifieation  by  the  drawee  of  his  assent  to 
the  order  of  the  drawer  (s.  :lo)  and  is  eoiistitiited  eitlier  liy  the 
mere  si.,>niilHre  of  the  drawee  on  the  face  of  the  liill  or  his 
sijtnature  with  the  word  "aeeepted."  The  drawee  tlieii  bceomes 
the  acceptor. 

A  promissory  note  is  an  iineonditional  promise  in  writing 
made  by  one  person  to  another,  signed  by  the  maker'  eni^airiinr  to 
pay  on  demand  or  at  a  fi.xed  or  determinable  future  time,  a  sum 

certain  in  money,  to,  or  to  the  order  of,  a  specified  pejs or  to 

bearer,     (s.  17G.) 

A  bill  or  note  is  neijutiatrA  when  it  is  transferred  so  as  to 
eonstitnte  the  transferee  the  "holder"  (s.  0(1).  -Ilokler"  means 
the  payee  or  indorsee  in  possession  or  the  bearer  (s.  li!l).  If 
payable  to  bearer  it  is  nejirotiated  by  delivery ;  if  payable  to  order 
by  the  indorsement  of  the  holder  eomiileted  b.v  delivery.  The 
indorsement  must  be  written  on  the  bill  or  note  and  sifrned  by  the 
indorser;  it  may  be  (a)  in  blank,  i.e.  a  simple  sitrnature  not 
specifying  any  indorsee;  the  bill  then  becomes  payable  to 
hearer  or  (6)  special,  i.e.  specifyinj;  an  iiidnr.see ;  it  must  then 
be  aRain  indorsed  by  him  before  a  further  transfer. 

A  cheque  is  a  bill  of  exchange  drawn  on  a  banker  payable  on 
demand,     (s.  16r).) 

To  protect  bankers  s.  50  provides  for  the  recovery  of  the 
amount  paid  on  a  for;;ed  endorsement.  Where  a  banker  in  good 
faith,  and  without  nc^lifrence,  receives  payment  for  a  customer  of 
a  cheque  eros.sed  generally  or  specially  to  himself  and  the  cus- 
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tomer  has  no  title  or  a  defective  title  the  hanker  shall  not  ineiir 
any  liahilit.v  to  the  true  owner  hy  reason  only  of  having  reeeived 
Slieh  payment  {s.  n.'i). 

<'hc(,  les  may  he  erossed  (1)  ,/( iirnilhi—hy  drawing  two 
parallel  lines  aeross  them,  with  or  without  thi'  worils  -and'co."; 

(2)    xprcialhi^hy   i rtin?   the   n:ime   of   a   hanker;    (:l)    not 

neuo^lubl>■~^^■hn<  it  eeases  to  he  a  ne-otiahle  instrument  tlion-h 
still  trajisferahle.     (s.  ItiSi. 

The  effeet  of  the  eros,iu!r  is  that  ti.e  hanker  on  whom  it  is 
drawn,  must  not  pay  ii  .iherwi.si'  than  lo  a  hnikci-,  or  if  erossed 
siieeially  ollieiwise  than  to  the  hanker  to  whom  it  is  eros.sed  nr  his 
a^'ent  for  eiilli.c.|i,,n  heinj  a  hanker, 

Liabilitiei.  The  ai-eeptor  of  a  hill  or  maker  of  a  note  is  the 
person  primarily  liahle.  If  he  makes  default  the  drawer  of  a 
hill  and  iiiilorsees  of  a  hill  or  note  are  liahle.  provided  that  it  is 
prrsiiit((l  fur  pinininil  ami  noUrr  of  ilisliouotir  is  siven,  (s.  96). 
Any  drawei'  or  iruhn-.ser  to  whom  notiee  is  not  iriveu  is  dis- 
ehartred  (s.  OC). 

To  ehar-e  the  drawer  or  indorser  of  a  fon.iu-n  hill  it  must  also 
be  protested,     (s.  112). 

Dills  of  exehan^'e.  notes  and  eheques  ai'e  neffotiahle  instru- 
ments, that  is  to  say  a  holder  in  due  i  has  a  ^'ood  title  in 
si)ite  of  any  defeet  iji  the  title  of  the  pel.  ,  whom  he  took  it, 

A  holder  in  due  course  is  a  holder  \  ,.o  has  taken  a  bill  or 
note  (1)  eomplete  ami  regular  on  the  faee  of  it  (r.fj.  duly 
indorsed,  if  imlorsemejit  was  necessary)  ;  (2)  before  it  was  over- 
due; (,f)  without  notiee  of  any  previous  dishoiumr;  (4)  in  good 
faith  ;  (5)  for  value;  (C)  without  notice  of  any  defect  in  the  title 
of  the  person  who  negotiated  it  (s.  50), 

Every  holder  is  jiresumcd  to  he  ;,  holder  in  due  course,  but  if 
it  is  proved  that  the  acceptance,  issue  or  nefrotiation  of  the  hill 
was  alTected  with  fraud,  duress,  or  illesjality,  the  holder  must 
then  show  that  value  has  in  good  faith  been  subsequently  given 
(s.  58),  Valuable  consideration  is  presumed  to  have  been  given 
for  a  hill  until  the  contrary  appears;  it  may  be  constituted  by 
any  consideration  sufficient  to  sujiport  a  simjile  contract  or  hy  an 
antecedent  debt  or  liability  (s,  3:)), 

Except  in  the  case  of  bills  and  notes  payable  on  demand  three 
days  of  (/race  are  allowed  for  payment. 
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Securities  for  money  Inst  in  paniing  or  bettiiiR  on  jrimiiiiR  are 
by  tlie  OamiiiK  Aet,  R.S.O.  (inU)  e.  217,  s.  2,  Riven  for  an 
mcijal  eniisiderMtion.  they  are  void  ns  between  tiie  immediate 
parties  but  valid  in  the  liands  of  a  holder  in  due  eourse. 

The  common  law  remedie*  for  breach  of  contract  are : 

(1)  In  ease  of  ddit  an  action  to  recover  the  amount. 

(2)  When  the  return  of  a  specific  thinj;  is  claimed  an 
action  of  detinue. 

(3)  In  all  other  cases  an  action  Tor  damajres. 

In  some  eases  of  e.xei'utory  contracts  tliere  is  also  the  tquitahle 
remedy  of  specific  performance. 

Damasjcs  may  be  liqiildiitcd,  i.e.  ajrrecd  on  beforehand  between 
the  parties  and  may  then  be  recovered  in  full  provided  they  really 
form  an  estimate  of  the  probable  damai-cs  and  do  not  merely 
amount  to  a  penalty.  Whether  a  sum  so  fi.xed  is  a  penalty  iir 
liquidated  dama^'es  does  not  depend  upon  what  it  is  called  by  the 
agreement  but  on  the  cireunistances  of  the  ca.se.  Generally 
speakins  if  A  agrees  to  pay  (1)  a  certain  .sum  on  failure  to  pay  a 
smaller  sum  or  (2)  so  e.iee.ssive  that  it  cannot  represent  the  actual 
damasre  or  (:t)  the  same  sum  for  a  breach  of  any  one  out  of 
several  conditions  of  utiequal  value,  the  sum  will  be  considered 
as  a  penalty  and  only  the  actual  damages  will  be  payable,  Wallis 
V.  Smith,  21  Ch.D.  24;i;  Kcniblc  v.  Farren,  6  Bing.  141.' 


CHAPTER  8. 


debts  (!uc  by  the  jiid'jment  of  a 


DEBTS 

D«bU.-A  debt  may  be  defined  as  an  asrrrtah.rd  sum  of  money 

ft  f,  iZ.'",',"  TT'"  '"  """"'"•     ^-^  ""■  ""^  '""■^'  '"•  "■'"'•''"■"frf 
It  tollo»s  that  dama.-es  are  not  a  debt  until  tliey  have  been 

aseerta.ned  by  a  jud^-ment.    He  Charles.  U  East,  m  ■.  Jone," 

Th„,np.n,.  E.  n.  &  E.  C:!.     An.l  as  the  sun.  must  be  d„e  it  follows 

beeonie  due.     H  (6?,  v.  Stentoii,  11  Q.B.D.  526. 

recoKI.      I  tiey  include  ; 

(«)  Judgment  debta, 

Court  of  reeord. 

dellr'."'"""""V'7'"*"''  """''"  ''"""'■'•'■^-  '"'^■''  i-l'nsoned  his 
debtor  by  a  «T,t  of  e„,,c„s  „d  satkfneic.lum.  hut  no«-  no  person 
ean  be  arrested  or  iu.prisoned  for  making,  defa.dt  in  payment  of 

riaaTi„"i;':.:::^r"^™""^  -  ^™"""™' -"'- 

Kut  by  the  Division  Courts  Aet,  R.S.O.  (HIU)  e  6:i  s  191  a 
3ud^.ment  debtor  may  be  eommitted  for  n,.t  more  than  40  davs  'or 
u"t,l  payment,  if.  hn-i,,,,  n,n,m  to  v«!J  he  refuses  or  nef.de;ts  to 
pay  any  debt  due  in  purs,nn„.e  of  the  order  or  jud.-meut  of  a 
Court.  Such  a.]  nnpr.soument  does  not  however  satisfv  the  debt 
or  deprn-e  the  creditor  of  his  ri,d,t  to  is.sue  exeeutiJn,  it  is  a 
punishment.  ,  i^  is  a 

Formerly  tins  was  effected  by  a  eognovlt.  but  now  a  judge's  order 
.s  obtanied  by  eo.iscnt  anthorisi„,r  the  plaintiff  to  enter  up  judR- 
ment  and  to  issue  execution,  aeeordinfr  to  the  terms  of  the  order 

A  «-«rra„(  „/  attorney  is  an  authority  friven  by  a  debtor  to  his 
creditor  to  enter  jndRment  in  an  action  at  some  future  time  if  the 
delitor  fail  to  pay. 

By  Ontario  Rule  397  no  cognovit  actionem  or  warrant  of 
attorney  to  confess  judgment  is  of  any  force. 
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(ft)  Recogniuncea.  i.e.  obliKations  cntpreil  into  before  a  Court 
of  record  or  nuit-istn.t,.  duly  authorised,  m„l  eonditioried  to 
beeome  efTeetive  if  the  persou  bound  fails  to  do  some  aets  as  f  9 
where  a  person  is  liouud  over  in  the  sum  of  $500  to  keen  the 
peace. 

Specialty  debts  are  those  formerly  created  by  deed  They 
had  priority  over  all  <lel)t»  by  simple  contract  except  money 
ownig  for  am.ars  of  rent.  Hut  now  specialty  and  simple  eon- 
tract  debts  are  of  the  same  degree. 

A  bond  is  an  aekuowledt'ment  by  A  of  his  indebtedness  in  a 
certain  sinn  to  B.  If  it  cor.tains  no  more  it  is  calle,!  a  ,h„ih 
bond.  lint  bonds  usually  have  a  condition  annexed  that  on  A 
doin^'  some  ..pccificd  act  they  shall  occome  void.  Tlius  a  com.non 
money  bond  «(,ul,l  hind  A  to  pay  iflOIIO  to  H  subject  to  a  eon- 
d.t.on  that  if  A  paid  %m)  within  three  mrntlis  the  bond  should 
be  void.  Tlio  object  was  merely  to  secure  the  prompt  payment 
ot  the  ,1i,M0,  At  one  time  if  the  condition  was  unperformed  the 
whole  penalty  was  recoverable,  but  now  the  pavment  of  the  lesser 

sura  with  interest  and  costs  is  a  satisfacti(ui  of  the  bond. 

Where  a  bond  was  (tivcn  for  securing  performance  of  any  other 

act  the  whole  penalty  became  due  at  common  law  on  breach  of 

any  part  of  the  condition. 

Later  the  obligee  was  required  to  state  or  asslf,n  the  breaches, 

and  though  he  obtained  judgment  for  the  full  amount  of  the 

penalty  he  could  only  is.siie  execution  for  the  damages  :u  respect 

of  such  breaches. 

At  common  law  interest  on  a  debt  was  not  recoverable  except 
(1)  under  an  express  agreement  to  pay  it;  (2)  under  an  agree- 
meut  implied  from  the  course  of  dealing  between  the  parties  or  a 
trade  usage;  (:i)  where  the  debt  was  secured  by  a  bill  of 
exchange  or  negotiable  instrument.  By  the  Judicature  Act 
E.S.O.  (1914)  c.  56,  s.  35,  interest  is  recoverable  on  all  debts  (!) 
if  payable  by  virtue  of  a  written  instrument  at  a  certain  time 
from  the  time  wlieu  payable;  (2)  if  otherwise  from  the  time 
when  a  written  demand  of  payment  has  been  made  giving  notice 
that  interest  will  be  charged  from  the  date  of  demand, 

A  lurety  is  a  person  who  makes  himself  liable,  together  with 
the  principal  debtor,  for  pa.ymcnt  of  a  debt.    If  he  pays  he 
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iiienaiitilp  Law  AmiM.ilrapnf  Art,  R.s.O    (I'lUi    ,.   yy,  ,  ., 
sMuritv  li,.|,I  l,v  .1  ,  ^'  -""If-'""'"'  »|i™ialty  or 

:2,:::cr;:  ;;:■,:::«;•;:,'; -'-.....,..  ,„„.;;::;;^';: 

=;:•;;;;„;:-' -----=:rio ;:  — 7^ 

.o1i:";;^„;-;v:;':t"'"" ''  ""■  ™"""-  '^'-^  f--"-  -i- 

attached   l„  s^ti^fy'lZZr  Z^""  '"/'  '""""-  '"  ""^ 

in  Co...  .a....,  to  H.  e.,,,tr,i^  :::;^r ^r;r- 

Ducharge  of  a  dobt  may  take  place: 

(1)  Uy  puymcjit  liv  the  debtor  or  hk  l,.,,,.  - 
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vi(lo,l  l„.  l,:,s  ,-„ntii,„,.,l  roudy  „nd  willi,,^-  t„  p„v  „„d  1„« 
P^Nil  the  iimijuiit  li'iiilprod  into  Cimrl. 

(2)   By  accord  and  Mtiiraction.  i.r.   Iiy   tl,i.  .-irditor's 

"7'"'" ■  '"'"■'"'  "'  '"'•""'■"•  "'•  ™""  "'I'"'-  vaiual,!,.  ,.„n- 

«idi.n,lmM.     l>„.v„„.„t  „f  „  sm,dl,.r  »„„.  than  th..  ,l,.hr  is  „o 
disi'liartM.  ui)l,.,»  tlK-rc  is  s„„i<.  ,-„„si,l,.ratic,M  f„r  tl,,.  rcli.aso 

"f  tiic  1mI,i,i<.,.,  siicii   as  payiurjit   hvUm'   il    is  ,li r  l,y 

liircilial.i,.  irislniinciit,  or  .■..riciirronw  of  tlio  otluT  iTvditnrs 

III    ai-CC|l|!n^r    il    l'0|l|||,lsiti(,ll. 

(■■!•    By  Mt-off.      If  A  „ww   n  $.-,()  ,„i,l    ;•  owes   A   m 
A    nuy    ,1    SIMM    l,y    I!   si.|    nir   tllO   ,-c,l,lir,T   (ivht    „f  $:«)     l,ut 

apart  fr,„ii  lliis  ,l,.l,ts  an-  „„t  discharir,.!  I,y  ,.„in,l,T  debts 

'""■opt  (1)  il,  ||„.  ,,,s,.  „r  a  ,,lrr,.Mt  a, int  wImm,  niilv  the 

lial.iiic,.  ,s  iwnv.T.il.l,.;  (l!l  on  mimiiihlnilwi,  in  limiliniptpy 

(^1      By   Release.     A    ivleasc   without    coiisidi^ration  'is 

void  lllil.'ss  i,i;,d(.  l,y  d I,  oxivpt  ill  111,.  ,.„s,.  of  hills  of  „. 

ohanj.',.,  hut  ill  this  ivisc  .■ithcr  tlio  roloas,.  must  he  iu  writii..' 

or  the  hill  or  note  must  he  delivcml  up  to  th. cptor  or 

maker. 

(■>)  I'lider  the  Bankruptcy  hiw, 

(ti)  Hy  the  Statutes  of  Limitation,  suh.joet  to  the  i.ossi- 

hility  of  renewal. 

Appropriation  of  Payments.— If  A.  owiiiff  I!  various  dehls 

pa.vs  a  portion  of  l|„.  tol.,1.  nay  Hther  at  the  time  of  pavnient 

or  alter,  appropriate  it  to  any  of  the  dehts.  If  he  has  not  done 
so,  the  ereditor  may  appropriate  it.  If  neither  makes  any 
appropriation  the  law  appropriates  it,  (1)  to  any  interest  due'- 
(2)  to  the  earliest  debt. 

All  iii.solvent  dehtor  may  make  a  eomposition  with  his  ereditors 
by  which  they  a-rep  to  aeeept  so  niiieli  in  the  pound  and  allow 
time  for  payment. 

Sometimes  in  this  case  a  letter  of  license  i.s  sriveii  by  the 
creditors  in  which  they  eovenalit  not  to  take  proceedings  in  the 
meantime  and  is  embodied  in  a  deed  of  inspector.ship,  by  which 
inspectors  are  appointed  to  watch  the  windinj;  up  of  the  debtor's 
affairs. 

Sometimes  an  assijrnmcnt  of  the  delitor's  property  is  made  to 
trustees  for  his  ereditors.  This  is  however  an  act  of  bankruptcy, 
though  it  cannot  be  taken  advantage  of  as  such  by  a  creditor  who' 
lias  concurred  in  it. 


ClIAI'TKk  '», 


HANKUri'TCY 

Tin.;  l„w  of  hankrupt,.,-  was  .n-at..,!  I,y  ,tatuto  a.,.!  is  ,„nv  .o,,. 
^i"i«l  „>  th,.  I)„,„inm„  nanknipt.-y  AH  „f  I'M;,,  ,„„1  i„  ,|„. 
Klllr.s,  iiiiuli'  iilulcT  piivviTs  aiviMi  hy  tile  Ac-I, 

P.r.o«   .ubject   to  B«J.ruplcy   L.w,-:i,„h    ,ra,l,.,s   a,„l 

"';;','™''7^;'7 •  '-'■'"  • "-i"  > kn,,,.  a„  an,.,,  i, 

l'"l'l'   "lily  ,f  l„.  ,.,„„„„|s  a„  ,„.t  .,f  l,„„kr„pfy  i„  (■a„a,la      A 

mar,.„.,l  «„,„„„  ,vl,„  ,.„,.ri,.»  „„  ,n„l,.  s,.pa,..,„.ly  f, ,,„,  |„„. 

-m,,!  t„r  l,,.r  separat,.  „s,.  is  i„  r,.sp,rl  nl'  Wr  s,.pa,.,,l,.  p,.„p,,,y 

liankriipt. 

Act.  of  b«krup,cy  ,l„  ,„„  „,.,..,sa,.ily  ,„„k,.  a  n.a,,  l,a„k,-upt, 
"•I  n„,l„.  1„,„  ,,„w,,  ,„  ,„,  ,„,;„,/,,,,/  b.,„kn,„l.  S!,„.|,  a.ts  ,  ,-,. 
I'.V  s.    (.!i  : — 

(.0  Al,y  .■i.„v,.ya,ico  ,„•  assic„„„.„(  „f  his  p,„p,.,.tv  to  a 
rr„st,.o  fm-  ll„.  |„.„,,fi,  „f  |,is  ,-,-,Mlit„rs  ,,r„m,lh/ 

(b)  A„y  fr„ii,l«l,„l  ,-„„v,.yai„r.  jrift  oi-  l,.a„.sf,.r  „r  all  nr 
liny  pai-t  i,f  liis  pnip,.rty. 

(,  ,  A„y,.„„v,.ya,„.,..' ,.,,.,  .,f  ,„■  ,.|,„,.,.,.  , „  |,i,  ,,,„,„,,„, 

wllii'l,  lai-lit  a,ii„u„t  tc,  a  frnii,l,ihnt  ,mfn;mr 

(./)  U«vi„u.  ,„■  ,-,.„„i„i„j:  ,„„  „!■  c,,,,,,,:,,,  „,:  ,,„,.,,  ,,., 
ho„s..  „r  k,.,.p,„^.  „„,  „t  ,1,,  „,,y  of  l,is  ,.mlito,-,  „Hh  !„ln,t 
to  tlrfcdl  or  ilrhiji  Hum. 

(f)  KcM/ur,.  of  l,is  }roo,|s  „„,1,.,-  a„  ,.x,,.„tio„  if  ,l,e  -oods 
are  e,tl„T  sold  or  liohl  hy  tlii.  shoriir  for  U  .lays 

(/)  Exhihitiosr  to  m,.oti„(r  of  his  cr.-'iiors'a'statouent  of 
assets  and  l,ah,l,ties  showing-  his  iosolveni'y. 

<*:*  '^'•"i'-' "•  '■'■■""vi„^'.  or  disposioj;  „'f  „„j.  „(  ,,j,         , 

or  atte..,pt,.,K  so  to  do,  with  i„te„t  to  defraud  his  e.-edit.,rs 

(A)  Makes  a  hulk  sale  without  eomplviu-  with  the  nro- 

visjoiis  of  the  I'roviueial  liidk  Sales  Aot. 

A  eouveyauee  may  he  fraudulent  under  the  bankruptcy  laws 

though  It  ,s  not  fraudulent  under  l;i  Eliz.  c.  5  R  S  O    (1'I14) 

c.  lOo,  £x  p.  Game,,  12  Ch.D.  :n4.    An  assignment  of  the  w-hole 
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nr  |.ni..|i..,M.v  -i,,.  «h„l,-  „r  „  ,||.|„„r',,  property  fnr  „  ,„„l  debt  i, 
iliMlcr  III,.  Imiikruptrv  l,,w,  nMi»i,l,.n.(l  „  frauil  .111  Ih,.  „tl„T 
iT.'ilitiirs  iiiili'sH  III  III,,  saiii,.  tiiii,.  III,.  ,|,.|>t,u.  iihtiiii 
nlvaii,.,.  1,1  |.|iiil,l,.  hinj  i,,  ,.,irrv  ,111  husii 
Cli.I).  :i.-w. 


is,  A.-j 


a  furtli,.r 
;i.  ■liiliiisoH,  L'll 


Prot««fing..— The.  first  sli.p  is  tli,.  I,alil<nipt,.v  p,.|iii„„.  ,vhi,.|i 
ii.v  ».  .1  may  Ur  pr,.s,.„t,.,|  |,y  a  ,.r,.,lit„r  „r  ,.ri.,lil„rs,  l,„i  th,.  p,,,i. 
n,m  nin>t  sli„w  tliat  („)  ih,.  ,1,.|„  „r  a^rvKal,.  ,l,.|,ts  aiiiimi.t  t„ 
♦■'(X),  „tl  (h)  till,  act  on  wliii.li  tl„.  p,.tiii,„i  i,  r,„i,i,|,.,i  |,„, 
iiccun-iil  witiiin  six  iii.iiiMis. 

Tlii'^Cuiirl  n.,|uin.s  pruof  nf  ll.r  (I,.|,|,  „|'  »,.rvi if  tli,.  p,.|iii,„i, 

and  o'  til,,  ai-t  „r  lianl<nipt,.y,  anil  if  »atisli,.d  may  make  a  iwi-iv- 
in;;  iinh'r  iiiiili.r  s.  4  (."1), 

A  d,.|.liir  may  assi^-n  for  llii.  );(.ii,.ral  lionefit  ,if  his  ,.r,.,lil,>rs  it 
Ills  d|.|ils  I'x,.,.,.,!  .+'."(1.     (s.  :m. 

On  till-  makiii)- 1,.  r,.n.ivin-  ,iril,.r  tli,.  trust,.,,  is  i.onstitutod 

ro,.|.|V(.r  of  111,.  d,.|,tor's  pr,ip,.rly  and  lii.iu.i.forfli  no  ,.r,.ditiir 
wlios,.  d,.|,t  is  provalil,.  ill  liankriipli.y  can  taki-  aif  prooe,.dint'8 
witliout  l|.avi.  of  III,.  Court.  I),„  „  »,ri/r,.(  ,T,,/,7»r'inay  Mill  deal 
with  or  r,.|,.asi'  his  s,.|'iirily  (a.  fi). 

At  any  timi'  afh'r  III,.  |ir,-„.ntiiti,in  of  a  i.'ion  Iho  ronrt  may 
iippoiiit  an  anthoriz,.,!  trust,.,,  as  iiilrnm  rn.iver  and  may  dir,.<.'t 
him  t,i  take  inim(.<!iat,.  possess!, ,11   (s.  o). 

A  debtor  may  eseape  haiikruptey  hy  miikiuf;  a  eompositioii  or 
selieme  of  arniiiiremeiil,  ,v|ii,.h,  if  aeeepted  liy  a  majority  in 
mimlier  of  ereditors  who  hold  two-thirds  in  amount  of  (iroved 
(ielits,  and  if  appi„v,.,l  by  the  Court,  will  be  biioliiif;  on  all  the 
crcdit,irs  and  will  release  him  from  all  liabilities  provable  in 
baiikrnptey.     (s.  111). 

If  however  he  mak,.s  ,l,.faull  in  i.arryiui;  out  the  eompositioii  or 
.seheme,  or  it  ealiiiot  proi^eeil  Hilliont  in.justi,.e  or  nnilue  delay,  or 
the  approval  of  the  Court  was  olitaiiieil  by  fraud,  it  may  be 
annulled  and  he  may  be  ml.iudj.','d  baiikvipt.     (s.  l;i  (14) ). 

A  composition  or  .seheme  may  b,.  approved  even  aft|.r  ndjudien- 
tion  of  bankriipt,.y,  but  may  be  annulled  on  the  same  irrounds 
(s.   l:t    (1«)). 

When  a  ilebtor  is  adjudfied  bimkriijit  his  property  becomes 
divisible  amonn  his  creditors,  and  vests  in  the  trusce  or  trustees 
namcKl  in  the  receiving  order,     (s.  6).    It  is  then  administered 
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ilii' 


iiritriil  i,(  II  iiiiiiiiiilli 


ntlu' 


of    illSfUl'litlH 

'tiiilt'  (j)   pro- 


liy  till'  tru^.(iT  iiiiili' 
cli'iMi'd  li.v  till'  i-ivilil 

Till'  |ini|«Tl.v  ilivi«ihl,.  iiMil.'r  >.  :!.',  il,„.»  ri 
Jii'it.v  li.'lil  li.v  thi'  liiinknipt  <i>i  tniMt  f„r  miv 
i'M.ii|.li.,iis  frniM  M.iziir,.  i,||,«v,.,l  lij-  ||„,  p,.„vi,„.i,|i  |,1„,  I,  ,|,„.„ 
inHuilo  (a)  nil  prnp.Tt.v  l».|„ii«i,ii/  in  him  nt  llic  I'oinim'iHTini'iit 
"f  till'  iMMknipti'.v  nr  iic.uir,'.!  I,,.f„r,'  liis  ,li„.|iiiri.'i';  (In  tin- 
c'lipm'il.v  i.r  I'M'ivisiiit'  nil  pi.wiTN  iiviT  pnip.Tl.v  Hint  iMi;:hl  l„. 
I'Xfri'isi'il  hv  hiiri  fur  his  nuti  liciii  tit. 

Tlh'  tiiistc.'  iiiiiy  ilisvliiim  liny  hnnl  ,„■  pnipcrtv  ,,1'  lliv  linrik- 
nipt  «lii,.|i  is  .,„|,j,.,.t  tn  oln.fulis  nivrnnills  ui'  o'hlinnl  inns  ntlil 
>i".v  unprnlitnl.!..  ,-nnl.M,-ts.     Tln^  ,lis,.|ninirf  ilwiTiniiins  nil  int.T- 

I'sls  of  till'  linnkl'ilpt  mill  ilLsrlinlVrs  the  \nisUv  ft pnfsniinl  lin- 

liility.  but  iiiii.,s  lint  nlhiTV.isf  nirn-l  llu>  ri«llts  nr  linliililiis  nf 
third  |.frsniis.  wlin  iiiny  jiri.vn  fnr  iiii.v  ilniiiniris  I'liuscil  liy  tlir  ilis. 
I'lniiiKM'.  A  liMsi.  iiiiiy  111.  ivtniiind  nr  ilisi'luinmd  hv  llii'  triisti-n 
(".n2  (.'))). 

Til.-  Cniirt  niny  nls n  tiin  miplii-nlii I  the  ntlior  i tiMetiiiK 

party,  n'M-iiid  nny  inntrnet  iiindi'  uitli  llin  Imiiknipl, 

The  tnistin  must  tnki'  pnssnssi,„i  of  all  dnciimnnts  anil  pro- 
porty  nf  till,  hnnkrupt  (»,  17).  lie  may  tiaiisf,.r  aiiv  shares 
4t(,ek,  shares  ill  ships,  He.,  of  the  hnrknipt.  Provisions  are 
also  mnde  in  the  Ael  for  the  appinpriatioii  to  the  ereditnrs  of 
a  portion  of  ajiy  ineimie,  salary,  half-pay  or  pension  enjoyed  |,v 
the  lianknipt.      The  trustee,  suliieet   to  any  speeial  direetinns  o'f 

the  eommittee  of  ins tinn  ai.il  nf  the  ereditors,  Ims  |m»er  tn 

sell  and  generally  ileal  with  any  prnperty  nf  the  l,ankru|it. 

He  must  obtain  the  ,  ,i«,,  „(  of  the  enmmittee  for  verlaili  things, 
r.iJ.  toearry  iin  the  Iwinkrupf.s  liusiuess,  tn  maintain  aiiv  aelinii.'to 
employ  a  solieilnr  or  other  aKeiil.  to  mort-nsre  or  ple,ls.'e  any 
prope-ty  and  eompromise  any  debts,  (.s.  :;il).  II,.  niay  with 
consent  of  the  eommittei.  allow  the  bankrupt  to  mana).'e  liis  mni 
business  and  may  make  him  an  allnwuiiee  for  his  serviees 
(s.-'l). 

All  mnney  reeeiveil  by  tli,.  trustee  must  be  depnsiteil  in  a 
chartered  bank  anil  property  of  the  bankrupt  must  not  be 
removed  from  the  provinee.     (s.  2U).     Provisions  are  also  made 

by  the  Aet  for  the  keepinj;  and  auditiiii;  of  m nuts.     (s.  2:il. 

The  tru.stee's  remuiieratimi  for  all  serviees  shall  not  exceed  .)';{, 
of  the  cash  receipts  (s.  40). 
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Thp  niiiriry  rcaliziil  nri  siilc  (,f  tlii>  awnti.  in  iipplinl  in  piiymonl 

"'  ")  Ih;   CJ)   ,|,.|,t».     Tlic  tlr«t  (livi.li'ncl  miisl   Ik.  il.-'fl.in'd 

within  nix  ninntli«  iifliT  t\w  clat.>  of  tlir  riTiMvini;  "rdiT.  «iiliw- 

'|i I    iliviilcniln    uhirii'viT   Inisti'c   i-an    pjiy    ii    Kl^r    ilividcnil. 

N'o  ni'liiin  fi.r  ii  iliviili'ml  li,.«  atiiiinHt  ii  lru»tiv.  ImM  tin'  C.Mirt  may 
mull.'  an  iinlir  tin-  liiiii  In  pn.v  it  witli  inliTi'it  anil  i'o«ls.      («.  .•17l, 

'■■I "'<■''  "<  l'1-i..nt.v  nf  (l,.|,|,  in  liankrnplf.v  is  ilcall  with  in  «. 

Til.     Th.'  ri-iti,  ,,f  a  lanrllnnl  arc  itiviti'cI  hy  ».  :>!>. 

Debtt  Provablo.  ^\„^  f.ilhnvini!  arp  nnt  prm-al.hv  (a  I  uii- 
lii|iMiiali'cl  lOaiins  arisinir  ollii'r»i»i'  than  from  pnntrai'l  or  breach 
nf  Irnst:  (/,l  il.'hN  ciMitraclcd  after  niiticc  nf  Imrikniptcy ;  (r) 
claims  vvliicli  ciinnnt  he  valncil. 

All  iillicr  cichls  and  liahiliticH  arc  pnivahic,  prcsiMit  of  fnlnri\ 
certain  ar  ci.iiiirii.r,.rit:  claims  of  uncertain  valni'  mn»l  h.'  valin'il 
liy  the  trnsli'c.     (s.   Ml. 

Where  tlii^rc  have  lii'cn  mutual  credits,  dehls  or  dc'alinfs 
liclween  the  hankrnpl  mal  any  oilier  person  only  the  hahince  of 
account  can  he  claimed  on  eillier  side.     (».  L>H).' 

Secured  credilora  may  either  (1)  nly  on  ihi'ir  .security  ami 
not    prove,  oi'   iL'i    iv.ilise  llieir  secin-ily  and  |U-ove  f.)r  the  ih'liei- 

enc-y,  iir   (.'ii    \al\a'  llieir  sci-iii-ily   and    n ive  divideii,|s  on   the 

halaiH'c.   or    (li    siirreiidir    it    and    prove    I'or   the    wlmle   delit 
(s.    It;.. 

ReUtion  Back.  The  liinkniplcy  of  a  licrson  and  thi'refore 
the  title  of  the  irnslee  to  his  property  is  deemed  to  relate  back 
to  and  commiiicc  at  the  tiuu'  ut  the  service  of  the  petition  on 
which  the  ri iviuf:  order  is  made,     (s.  4(i). 

Hut  siih.j,.ct  to  (a),  (h)  anil  (r)  helow  the  hankru|,tey  will 
not  avoid  any  payment  made  to  the  haiikrupt,  or  hy  the  haiikrupt 
of  his  creditors,  r  any  eonveyanee  or  contract  for  v.lluahle  eon- 
Bidoration.  if  it  s  made  hcfore  the  date  of  the  rceeivini,'  order 
and  the  other  party  has  no  notice  of  any  available  act  of  bank- 
ruptcy CO lilted  by  the  bankrupt: 

(a)  A  creditor  cannot  retain  the  benefit  of  an  execution 
against  a  baiikru|it,  unless  it  has  been  actually  paid  over 
before  the  date  of  the  reecivin);  order,  (s.  11).  Where  ii 
sheriff  ia  retaiuinn  the  proceeds  of  sale,  and  if  duriiij:  that 
time  he  has  notice  of  a  petition  on  which  a  receiving  ordei 
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i»  mumI.'  iiir.ii.ist  ,1  ,t,.|,i„r  hi.  inii^l  |Miy  thr  Imbiniv.  ,iri,.r 
ili'iiiii'tini..  Iii«  I'lisls.  In  till'  li-u»lciv 

('>>  A  HlllniMiil  ,,r  |,r..p,.riy  »lii.'h  i,  nut  riuMl.'  in  .■.,ii. 
»i,l,T,iii.,M  i.f  ,„,,m.K>:  or  in  riivMur  ..r  „  |,Mivli;,s,.r  i„  L'n,„| 

f.illli,  or  is  nnl  ,1  .i.ltli.in.'r tin'  wifr  .n-  .-liiMrvn  cC  llic 

«i'lllnr  of  |>r,i|,,.rt.v  wlii.'li  nn-r I  t.,  |ii,n  „|t,-r  nnirri.m.'  in 

rixlit  nf  his  ttir,.  i,  voi.l  (i.  if  In'  I, I,.„,knipt  Hi 

'""■>■""■•;  nil  ir  hrl nn".  iMiikrupt  within  ."i  v.ii's  iinh'sn 

'"'  "■""  ■■''  ""■  ' f  ■il'ikii'l.'  !!"•  »>'lth.lm.nt  «,lv,'„t  witln.ilt 

ni.'hnliiii-  th..  pt'oiiiTty  M'tth',1.  „n.l  hi,  int.'n^t  in  th,.  pi'o. 

piTty  pnss'.il  I,,  tl„'  irusl r  th.'  sctll 'nl  iit  tin'  iLili'  of  its 

I'Xii'iilhni.     (s.  nil), 

l!ul   the  tith'  nf  n   /,„„„  /;,/ r.-li,,>,.r   t,.,-  vain,'   I', „ 

lii'iii'N.'inry  linihT  ii  vc.lijril.irv  s"lth'iri,iil  uill  nnt  \„.  ,iv.ii.li-,l 
liy  the  hMiikfupl.'.v  „f  th,'  sE'tll.,!'.  Ii.-  Cnrln-  v.  K,  ihI,  r.liiir 
IIHII7I,  2  Ch.   77(i. 

('"V.'luilits    fnl-   th,'    fiitiiii'   M'lll n(    „r    pr ,ty    t"    h.' 

dllhsi'ipn'ntl.v  .n'.piiml  hy  th,'  s,.ltl,T  nn,l  in,-  |'n-„p,rtv 

"f  or  it,  ri-hl  „f  hi,  «ilV,  ;,!,.  v„„l  it-  |„.  1 s  l,,,nk,-npt 

iH'fnrc   it   Inis  l„',.n  ,„'tiijilly  vith.,! ,iiiML'  t,,   th,'   ,-.iv. 

I'nntit   (s.  :!!l  (l'i  ). 

(,i    Any    p„y„„'n|    ,„.   |,.Mn>r,^r-  ..I'   pf,.p,.rt.v    n, ,,.!,■    hy   nt, 

iliMil-vi,t  p,'f» „,,),  ,1  vi.'u  III'  -iviiiL-  H  ri'.,,i,l,il,.nt  pr,'f,.f. 

'■nvc  t,i  .itiy  ,'i',.,iil,„',  is  vniil  if  h,'  I,,,.,,,,,,.,  h.inknipt  «ithin 
six  tinniths   (,s.  :i.  -I  i. 

At  liny  linn'  iifl,.,-  ii,l,in,li,',ili,n,  i.r  hunknipl.'v  il,,.  |,i„iknipt 
may  apply  f,ir  an  in'ih'i-  „f  ,li„.h„ii:,'   i  ,.  ."iSi. 

Til.'  C.nirt  iM'ars  a  r,.p„i't  „f  tli.'  ..Ili.'inl  ,• iv..,-  i„  |„  |,i, 

"'"'■•  "I"'  "'l""'^  ■'"'  '  :  '  ■-•rant  nr  ivfii,,.  , ■,!,,,.  „|'  ,|i,. 

chari;.';    (:.')    su- ,  m,!    ,,„.   „p,.n,ti„n    „r   l nh;-    f„i-   a  ,p,',.i|i,. 

time;  (.■))  priint  th,'  ..I'.h'r  sul,.i,',.t  t „liti„n,  ,„  ,„  „!,,.^  ,„,|„j^. 

inii  pnipcrty  or  ('arniii(;5.  (s.  nS). 

If  tho  assets  will  n.il.  ..x,',.pt  ft-,,,,,  ,..i„s,.s  f,„-  Hhi,.|i  th,.  <W,tor 
IS  imt  i-,.sp„iisihl,',  prnilu,'.'  50  c'lits  in  III,'  -tl  ,ni  tin'  nnsi'.'iiml 
liahihtn's,  or  if  li,.  has  jirevinusly  he,',,  hanknipt  or  e,ra,p,nl.ided 
with  l„s  ,-r,..litofs,  „r  if  he  has  hi-en  frnilty  of  ,.,.rtain  aets  of 
miseomliu't,  r.fl.  failin,;  In  keep  p,'„p,'r  hooks  or  to  a,',.o„„t  for 
loss  of  assets,  or  rashly  sp,>e,ih,tini.'  or  e.nitraetin^-  liahililii's.  then 
the  Court  must  either  refuse  a  iliseharKe  or  s,isp,',i,l  i,  ,|,i'tj|  50 
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cents  111  the  *1  lias  been  paid,  or  must  require  the  bankrupt  to 
consent  to  judsimcnt  ueiiift  entered  uuaiiist  him  for  any  balance  of 
the  debts,  so  that  they  may  be  jiaid  out  of  future  earnings  or  pro- 
perty.     (ss.  oH,  5!)).  "         *^ 

An  order  of  diseliarge  releases  the  bankrupt  from  all  debts  and 
liabilities  provable  in  biinkrnptey,  but  not  from  (a)  debts  due  on 
rec()j:n.sanees  or  bail  bonds  „r  for  .offenves  asrainst  revenue 
statutes,  except  by  consent  of  the  Crown;  (b)  debts  or  liabilities 
incurred  on  which  he  has  obtained  forbearance  by  fraud-  (e) 
liability  under  a  jndjtment  for  scducticm,  or  under' an  afflliiition 
order,  or  as  co-respondent  in  a  matrimonial  cause  unless  the 
Court  orders,  (d)  any  debt  or  liability  for  necessaries  of  life, 
unless  the  Court  orders,     (s.  61). 

A  receivins;  order  or  adjudication  may  be  aniinlled  if  it  oupht 
not  to  have  been  made  or  if  the  debts  are  paid  in  full.  (s.  62) 
Personal  property,  im-ludin-  leasehold,  acquired  bv  the  bank- 
rnjit  before  his  diseliar-e  does  n.)t  immediately  vest  in  the 
trustee,  Kc  Vlaijtan  v.  Ilanlai,  |18<lo|,  2  Ch.  212  and  until  the 
trustee  intervenes  all  transactions  by.tlie  bankrupt  with  any  per- 
son dealintr  with  him  in  f^ood  faith  and  for  value  in  respect  of 
such  property  are  valid  agaiiLst  the  trustee,  Cohen  v.  Mitchell  25 
Q.B.D.  262.  ' 


CHAPTER  10. 


'-VSUR.INOE 

A  .  ..NTBAOT  of  insurance  is  a  contnict  t„  indomnifv  ,,sm„st  a  loss 
whlcl,  may  ariso.  or  to  pay  on  tl,o  h„p,,eni„^.  of"  some  event  a 
sum  of  money  to  tl,e  person  insured.  The  instrument  l,v  «l,iel, 
tl.e  eontraet  ,s  entered  is  ealled  a  policy  of  insurance.    ' 

Life  IiMurance.— By  tlie  Insurance  Act.  R..S  O  (inu)  c  183 
an  .nsnrancc  on  ti,c  life  of  any  pcr.son  wherein  the  assured  ha.s 
m  u.tercst  ,s  vo,d  (s.  16!l).  The  name  of  the  person  interested 
theren,  „„,,,,  be  u.serte.l  in  the  policy,  and  no  Greater  .sum  can  he 
moverc,  than  ,l,e  value  of  the  interest  of  the  assured  at  ,l„. 
date  nt  the  policy. 

Every  per.sou  of  the  full  a^^e  of  21  years  has  „u  unlimited 
uisuralile  interest  ui  his  own  life.     (s.  171). 

A  creditor  has  in  instirable  interest  in  his  debtor's  lif,.  and 
payment  l,v  th,.  debtor  does  not  m.ke  the  ,,olicv  void.  A  f.ithcr 
has  no  jiisurahle  interest  in  his  son's  life. 

A  policy  of  life  insurance  is  a  chose  in  actio,,  and  nmv  he 
a.ss,,-ned  under  the  .Judicature  Act,  so  as  to  allow  the  a.ssi,M,ee  to 
sue  in  his  own  name. 

A  wife  may  etfcct  a  policy  on  her  own  or  her  husband's  life  for 

for  the  bencht  of  his  wife  or  children,  or  by  a  wife  on  her  life  for 
her  husband  or  children,  creates  a  trust,  and  the  money  paid  is 
not  subject  to  the  debts  of  the  insured.  •»  1     "  ' 

Fire  in.ur«,ce  is  a  contract  of  l,„h„uutu.   The  insured  cannot 
recover  more  than  his  interest,  nor  can  he,  a.s  a  rule,  assign  with- 
out   he  consent  of  the  insurers,  the  contract  usually  beins  per- 
onal.     On  t  e  sale  of  property  which  is  in.sured  the  benefir  of 
alVned '*'  ""'   *""'   '"   """   '""'"■■'"""'■'   ""l<^««   expres.sly 

Marine  imurmce  is  also  a  contract  of  i„dfni„it„.  The  insurer 
must  have  an  interest  in  the  property  insured  if  it  is  a  British 
vessel  or  poods  thereon.     Contracts  of  marine  insurance  must 

entitled  to  the  property  a.ssured  and  as  ehoses  in  action  are 
assignable  under  the  Judicature  Act. 
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PERSONAL   ANNI-ITIKS,   STOCKS   AND  SHARES 

A  pcrwul  Mmuity  is  „n  annual  payment  not  charged  on  real 
estate  It  may  however  be  limited  to  A  and  his  heirs,  and  will 
then.  ■  A  d,es  inte.state,  descend  to  tlie  heirs.  But  it  is  personal 
propcrtu,  an.l  it  A  l,y  will  ^-ives  all  his  personal  estnte  to  IJ  the 
annuity  will  be  ineluded  in  the  be,|nest.  The  j.nhlic  fnnds  are 
sueh  portions  of  the  ,™blie  debt  as  have  been  fumkd  or  tran.s. 
ferred  mtn  perpetnal  annnities  payable  as  interest  on  the  money 
advaneed ;  stoek  in  the  fnn.ls  is  the  right  to  receive  such  annuities 
subjeet  to  the  riRht  of  the  Government  to  redeem  at  a  fixed  sum 
and  IS  personal  estate. 

The  most  important  Canadian  stoek  is  the  Victory  Loans  This 
stock  IS  convertible  into  stock  certificates  payable  to  bearer  and 
transferable  by  delivery. 

Other  personal  property  of  similar  nature  is  Provincial  bonds 
and  various  .Municipal  Corporation  bonds. 

Joint  Stock  Compaiiie..-A  share  in  a  trading  company  is  a 
right  to  receive  a  certain  share  of  its  profits,  and  may  entail  an 
obligation  to  make  a  certain  contribution  towards  its  debts  Bur- 
land  v.  Steel,  [11)01],  1  Ch.  280. 

Corporatioiu  are  leijal  persons  maintaining  continuous  exist- 
ence by  a  perpetual  succession  of  members.  They  are  (a)  lole 
-composed  of  one  person,  as  a  bishop;  (6)  aggregate-com- 
posed of  a  number  of  persons  acting  on  important  occasions  by 
their  common  seal.  They  may  exist  (1)  by  common  law  as  when 
(a)  created  by  letters  patent,  or  (6)  corporations  by  prescrip- 
tion; (2)  by  statute.  The  individual  members  of  a  common  law 
corporation  are  not  liable  for  its  debts,  but  when  created  by 
statute  a  liability  may  be  imposed. 

Early  in  the  eighteenth  century  a  number  of  joint  stock  com- 

panics  were  formed  without  charter  or  statute.    These  therefore 

were  not  corporations,  but  merely  large  partnerships  in  which 

each  member  was  liable  for  all  the  debts.   In  the  nineteenth  cen- 
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tnry  i„c.,„.r„„,ti„„  fi,,,  bcame  p„ssiWe  by  rr.psln,th„.  b„,  .om- 
p,m,..s  f„„,.ed  by  letters  paten,  or  statute  still  have  special  privi- 

r.,  most  e,ises  their  shares  are  personal  estate,  thou^-h  in  some 
older  eases  they  are  real  estate. 

>"  fanada  all  joint  stoek  con.panies  ineorporated  by  speeial 
statn  e  are  ,-overned  by  the  Tanadian  Co.npan Is  Aet  saveTfrr 
as  ,    ,s  exeepte.1  by  their  special  A.,.    Knder  this  Ae.    lee;, 

of  the  f  ompany  ,s  d.v.ded  into  shares,  whieb  are  personal  esL. 
rer„be,rtes  are  issued  to  shareholders.  wl,i,.l,  are  pri„>a  /I  v  ' 
denee  of  the.r  title.  Transfer  of  the  shares  is  by  deed  hid, 
m,st  he  re,ns.ered.  No  shareholder  ean  transfer  any  shkr  no 
f"i  y  Pa,d  „p  „n,i,  he  has  pahl  all  ealls  .Ine  on  eve,.;  .si,  r    held 

A  e':™ito?:;':  '"■;! "  •'^"■"™'  -'  ™"^  ■^'>-™  -■  '"^  f-feitel 

A  creditor  ot  the  Con.pany  ean  issue  e.wution  against  a  share 
holder  only  (,)  to  the  amount  nupaid  on  his  si  ,res.  nd  2) 
so  far  as  tl,e,.e  ,»  ,,0,  suffleient  property  of  the  Company 

ohn!',   d  ?7""'™  "■'■'"''  "■"''  ""•  i™'"-porated  sometimes 

obtained  s,.een,l  Aets  enablin„  them  to  sue  and  be  sued  in  The 

dual  Ji.ihility  oi  the  me,ubei-t:. 

^  Limited  liabiUty  was  introdueed  in  En^.b,nd  in  lSo5  the  prin 

^iLs^A^;;""'"""""" '"  ""■ ""'"'"'""  "'^ ""  ■''■-'■-•"  ^'™- 

Under  the  Dominion  Aet  five  or  uiore  ,,ersons  may  by  subserib- 
m,  o  Pe  ,t,o„  for  Letters  Patent  and  a  Memorandum  of  A^r^. 
»ent  and  fulfilling  the  requirements  in  other  respeet  form 
an  ,„eorporated  company  with  liability  of  its  mcSrs  iim  ted 
to  the  amount  unpaid  on  shares  subscribed. 

,.,w,'  ''.'"""™  ''"'  ^*""«  P"'™'  ""St  state  (1)  the  name- 
(-')  the  situation  .  (;t ,  the  ob.ie,.ts  of  the  company ,  (4)  the  eapral' 
and  shares  into  whieli  it  is  divided.  ^ 

It  must  be  accompanied  by  a  Memorandum  of  Agreement 
which  must  be  siprned  by  the  Petitioners  for  Letters  PateT 

A  person  who  agrees  to  take  shares  in  a  company  must  pay  for 
the  shares  ,,  lotted  to  him  according  to  the  terms  of  i.ssue.  Wfen 
they  are  fully  paid  up  no  furtlier  liability  attaches  to  the  sha,^ 


so 
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holder.  Shares  may  bo  paid  for  either  by  money  or  money's 
worth,  hut  in  the  latter  ease  shares  may  not  be  issued  at  a 
discount.    Onreijiim  Cn.  v.  Roprr,  [18I12|,  A.C,  125. 

A  person  who  has  a-reed  to  take  shares  otherwise  than  by 
sjpninv:  tlie  .\renmrandum  does  not  become  a  member  until  regis- 
tered iii  the  register  ot  members. 

A  call  is  a  demand  for  payment  of  any  amount  left  uT)paid  on 
a  share  and  on  failure  to  pay  the  share  may  be  forfeited. 

A  share  certificate  is  primit  facie  evidence  of  the  shareholder's 
title. 

Shares  in  companies  n-frisfered  under  the  Act  are  personal 
estate  and  are  transferable  accordinj:  to  the  Letters  Patent  or 
tlie  by-laws  of  the  company.  Share  warrants  to  bcm-cr  may  be 
issued  in  respect  ot  any  fully  paid-up  shares  or  stock. 

Creditors  of  a  ccmipany  registered  under  the  Act  have  no 
direct  remedy  against  the  individual  shareholders,  but  the  com- 
pany may  be  wound  up  by  the  Court  or  voluntarily.  Both 
present  and  pa.st  members  are  tlien  liable  to  contribute  to  pay- 
ment of  debts  and  cost,,  ^lut  only  to  the  extent  of  the  amouiit 
unpaid  on  their  shares. 

The  liabilities  of  tl.cst  contrihtttorics  are  enforceable  upon 
calls  made  by  the  liquidafor  with  the  consent  of  a  committee  of 
inspection  chosen  from  the  creditors  and  eontributories. 

E<iuitable  interests  may  e.xist  in  shares  as  in  other  personal 
property,  but  a  company  is  not  bound  to  take  notice  of  any 
trust  and  is  discharged  by  the  receipt  of  the  registered  holder. 

A  debenture  is  an  instrument  under  the  seal  of  a  ompany 
whereby  the  company  charges  its  property  with  the  repayment 
of  borrowed  money. 

As  a  nde  negotiable  instruments  cannot  be  created  by  deed 
but  by  mercantile  custom  bearer  debentures  are  negotiable 
Edelstcin  v.  Schuler,  [13021,  2  K.B.  14-1;  Bechmnaland  Co.  v. 
London,  etc.  Bank,  [1898],  2  Q.B.  658. 

A  floating  leciirity  is  a  charge  on  the  assets  of  the  company 
for  the  time  being,  which  permits  the  company  to  deal  with  and 
dispose  of  its  property  in  the  ordinary  course  of  business,  hut 
which  when  it  has  to  be  enforced  attaches  on  the  then  existing 
assets  of  the  company.  Debenture  stock  is  a  funded  debt 
charged  on  the  assets. 


CHAPTER  12. 

PATENTS— COPYRIGHTS— TRADE-MARKS 
Wh^"rsw"?"    ''    ""    ""'"'    "'    ""■    '""""""■"    '-y    -■"""    "' 

or  ti,in,-his,..  sui'h  ,is  a  trml,.  i,i„„„,,o|v.  ' 

of  Tnul,.  „„,1  Co,m>,or.-o.  and  the  Jlinistor  „f  Tr.,Io  ami  vl 

ment  on  a,,v  ar,,  madmn,  ,.,annfa..fn,v  or  ,.on,|.osi,i.,n  o  ,na,- 
or  not  he.ns.  for  more  than  one  .year  previous  to  hi,  annlion 
Hiiowjiin'e  or  the  inventor. 

»«""/«<  „r.  ;  ,t  mnst  eonsist   in  or  relate  to  the  produetion 
of  sometlnn,  t«n,.hle-„  ,ncro  principle  or  a  seheme  ™d>  a    a 

2  a  rr;:'::-;;:;^  '^ '"" " """-"'--  '^-  ^-  "-^Xa^) 

It  Ln.st  be  •■new"  ,„  ;„„,  a  mannfacture  is  not  considered 
ne,v  tn  law  ,f  ,t  would  have  required  no  inRcnnity  ,„  ^Zt 
t.  hav„,p  regard  to  the  common  general  knowledge  in  the  art 
to  wh,eh  ,t  relates.  These  two  requirements  are  app  oaehedt 
the  courts  under  the  collective  phrase  "Subject-matter  •• 

The  nnent.on  must  also  be  novel  ,„  fact,  i.e.  it  must  never 
have  been  publ.shcd  before  in  Canada  by  prior  public  Le  or 
n  a  document  ,0  which  the  public  have  access,  or  the  n  tblie 
havm,-  once  obtan,ed  possession  of  an  inventio,    by  any  m  an 

necessarily  mean'  prior  ust'byl%;ttic;burmriy''rpn:: 

pnor  user  m  a  public  manner.     Carpenter  v.  S„m,    (Tsia) 
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P  ■!.  &  W.  304.  Prior  publicntinn  avoids  the  patent  if  in  any 
(loeument  to  wliioli  the  public  have  access  without  concealment. 
Harris  v.  Kothwell,  (1887)  4  Rep.  Pat.  Cas. 

UUKty.— The  invention  must  be  useful  in  the  sense  that  it 
will  do  what  the  patentee  says  in  the  specification  it  will  do. 
Lane  Pox  V.  Kriisiiiglon  and  Knighlsbridtje  Electric  Lighting 
Co..  (181)2)  9  Hep.  Pat.  Ca.s.,  at  p.  417. 

A  patent  can  only  be  j;ranted  to  the  "trite  and  first  inrcnlor" 
but  others  may  join  with  him.  The  phrase  includes  a  person 
who  has  seen  the  invention  abroad  and  has  imported  it  into 
this  realm  or  to  wh.im  the  invention  has  been  communicated 
from  some  one  resident  abroad.  A  prant  may  be  made  to  the 
representatives  of  a  deceased  inventor  within  six  months  of  his 
death. 

Application  must  be  made  to  the  Commissioner  of  Patents, 
who  is  in  charge  of  the  Patent  Office.  The  applicant  may 
apply  for  a  patent,  in  which  ca.se  he  must  send  in  a  complete 
specification  describinfr  the  invention  and  clainiinfr  succinctly 
the  monopoly  to  whicli  he  considers  himself  entitled — or  if  he 
has  not  sufficiently  developed  his  invention  to  do  this,  and  if  he 
is  afraid  that  s(nne  person  may  fret  the  advantajre  of  him  by 
applyinpr  for  a  patejit  bef(]re  he  (the  inventor)  has  perfected 
his  invention,  he  may  file  a  description  of  such  inventicm  in  the 
patent  Ofificc  (to  be  tliere  left  sealed)  with  or  without  plans; 
and  such  filing  will  operate  as  a  caveat,  and  will  entitle  him  to 
notice  in  ease  anyone  else  should  apply  for  a  patent  (s.  46). 

The  requirements  of  a  complete  specificalion  are  that  it  shall 
fully  disclo.se  with  the  utmost  good  faith  the  nature  of  the 
invention  and  the  best  way  known  to  the  patentee  of  carrying 
it  into  eifeet,  and  that  it  shall  be  sufficient  to  enable  persons 
skilled  in  the  art  to  put  the  invention  into  practice.  Phillpott  v. 
Hanbunj,  (1885)  2  Kep.  Pat.  Cas.  at  p.  38;  B.  v.  Wheeler, 
(1819)  2  B.  &  Aid.,  at  p.  334;  Wegmanii  v.  Corcoran,  (1879) 
L.R.  13  CD.  67. 

When  filed  the  complete  specification  is  examined  at  the 
Patent  Office  and  a  search  is  made  into  novelty  in  the  light  of 
the  specifications  filed  within  the  preceding  fifty  years.  The 
patentee  may  be  obliged  to  amend  the  specification  and  strike 
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out  wlint  i.s  old  or  tlio  Rraiit  raiiy  be  refused.  Decisions  of  the 
Commissioner  are  subject  to  nppe.il  to  the  Governor-iii-Council 
(s.  Ifl).  When  accepteil  the  speeiflcation  is  open  to  public 
inspection. 

The  speeiflcation  may  be  amended  at  any  time  after  accept- 
ance by  disclaimer,  correction  or  explanation,  but  the  ambit 
of  the  m(U)opoly  must  not  be  extended  nor  m;iv  subsequently 
ac.|nired  information  be  inserted.  The  amended  speeiflcation 
staiuls  for  all  |un-p"scs  in  the  place  of  the  priu'iual.  .Sec  25  and 
see  Mu.ier  v.  Mursden,  (18!)6)  10  Rep.  Pat.  Cus.,  at  p.  41.' 

The  patent  when  srranted  dates  from  the  date  of  the  appli- 
cation or  the  date  of  application  f„r  provisional  protection,  as 
the  case  may  be.  No  proceedings  for  infrint'cmout  can'  be 
takni  until  the  patent  is  granted,  and  m,  proccedin-s  cin  be 
taken  ij>  respect  of  anything  done  prior  to  the  acceptance  of 
the  complete  speeiflcation. 

The  patent  (.'ives  to  the  patentee  a  monopoly  of  nuikin?, 
usinp:  and  scllinfr  the  invention  as  claimed,  and  to  do  either  of 
these  thiuns  without  a  license  from  the  patentee  is  an  infringe- 
ment, which  «ill  lay  the  infriuirer  ojien  to  an  injunction 
toi;ether  with  damajies  or  an  account  of  profits. 

A  patent  operates  asrainst  the  frown,  but  the  State  has  the 
risrht  to  use  the  invention  and  may  itself  fl.x  the  rale  of  remun- 
eration to  be  paid  to  the  patentee  (s.  52). 

Licences  may  be  pranted  iii  any  form,  but  those  containing 
agreements  to  pay  royalties  nnist  conform  to  the  Statute  of 
Frauds. 

Auignments  must  be  under  seal,  but  parol  agreement  to  assign 
will  o|,er.1tc  as  an  equitable  a.ssis;nnient  aiul  specific  performance 
Will  be  decreed.    Stcivart  v.  Casci/,  [1892],  1  Ch.,  at  p.  116. 

A.ssi^.iimeiits  and  licences  must  he  entered  in  the  Register  of 
Patents,  and  an  action  lies  to  amend  or  expunge  entrie's  in  the 
Register  at  the  suit  of  an  aggrieved  person.  The  Register  is 
prima  facie  evidence  of  the  facts  stated  therein. 

Copyright  is  the  exclusive  right  of  multiplying  copies  of  an 
original  work  or  composition.  Dy  the  Copyright  Act,  R.S.C 
(1H06),  c.  70,  copyright  of  every  book,  picture,  drawing,  map 
chart,  etc.,  holds  good  for  28  years  (s.  4)  and  may  be  renewed 
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for  14  years  liy  the  author,  his  wide  ■  children  (h.  19),  but 
ill  no  eii.se  nIihII  a  eopyri^rht  exist  in  Cuiuula  after  it  has  expired 
clst'whcrc  (s.  f)).  All  that  in  required  to  obtain  a  eopyrijrht  of 
a  book  published  in  Canada  is  to  send  tliroe  copies  of  the  book 
to  the  Department  and  write  a  letter  in  the  prescribed  form 
askiufr  for  the  registration  of  the  eopyripht.    The  fee  is  $1. 

In  case  of  eopyripht  in  pictures,  drawings,  sculpture,  etc.,  the 
filinjj  of  a  written  description  is  sufficient  no  copies  thereof  being 
refjuired. 

Notice  of  eopyrifjht  is  reipiired  to  be  (riven  on  the  title  pajje 
of  a  bonk  or  the  pafre  immediately  fn]!owin(»  in  the  words 
"C'opyrifrht.  Cainida,  in2— ,  by  A.  B."  ^s-  l-*)-  There  is  a 
penalty  of  $:!()()  for  piviiip  such  notice  and  failing  to  secure 
the  copyrijrbt  (s.  1). 

Imperial  Copyrijrht  Act,  1842,  was  applicable  to  all  parts  of 
the  British  Dominions  and  therefore  applied  to  Canada,  but  in 
the  opinion  of  the  author  this  Act  is  a  dead  letter  in  Canada  at 
the  present  time.  Since  the  passing  of  the  B.  N.  A.  Act,  1867, 
the  Imperial  Parliament  has  no  more  authority  to  pass  legisla- 
tion relating  to  Copyright  in  Canada  than  it  has  to  pass  legisla- 
tion relatin<r  to  any  other  subject  mentioned  in  s.  91  of  that 
Act.    Sec  pp.  64-67  Lefroy's  Canada's  Federal  System. 

Snit'lfs  V.  Belford  (1876)  2;i  Gr.  590.  1  A.R.  48G,  is  cited  as 
authority  that  the  Imperial  Act  of  1842  is  still  in  force  in 
Canada.  1  -submit  that  it  is  not  good  law  to-day,  notwithstand- 
ing that  it  has  been  followed  in  several  later  cases.  Tlie 
Supreme  Court  of  Canada  in  Hlack  v.  Imperial  Book  Co.,  ;i5 
S.C.R.  488,  refused  to  express  an  opinion  one  way  or  the  other 
as  to  whether  Sniihs  v.  Belford  was  rightly  decided.  Scdgcwick, 
J.,  says:  "It  is  still  open  for  discussion  as  to  whether  the  Par- 
liament of  Canada  having  been  given  exclusive  jurisdiction  to 
legislate  upon  tlie  subject  of  Copyright,  may  not,  by  virtue  of 
that  jurisdiction,  be  able  to  override  Imperial  legislation  ante- 
cedent to  tlie  B.  N.  A.  Act." 

The  author  submits  that  the  Parliament  of  Canada  has, 
within  Canada,  the  exclusive  jurisdiction  to  legislate  upon  the 
subject  of  Copyright,  and  that  if  a  British  author  desires  to 
protect  his  work  in  Canada  he  must  arrange  with  a  Canadian 
publisher  to  bring  out  a  Canadian  edition. 
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InAutrial  DMifm.— By  the  Trndo  JIark  and  Dpsiirn  Act, 
H.S.C.  (IflOC),  c.  71,  application  may  Ik'  made  fur  ri'ijistration 
of  any  new  and  original  desinn  for  labels,  letter  heads,  etc.,  not 
previously  used  in  Canada.  The  fee  for  refistralion  is  »,)  (s.'46), 
and  is  pood  for  ,'>  years  and  may  be  renewed  for  a  further  5 
years,  or  less,  but  for  no  lonner  (s.  :i()).  The  renewal  fee  in 
$2  for  each  year  of  the  renewal  term  (s.  4C). 

'^•""■'  Trade  Mark  means  a  trade  mark  used  in  eonneetion 
with  the  sale  of  various  artieles  in  whieli  a  proprietor  deals  in 
his  trade,  business,  oceupatioii  or  eallinir  penerally  (s.  4a).  Such 
as  •White  Swan"  or  "Ann  and  Hammer  Hrand."  These  peneral 
trade  marks  may  be  registered  for  $;iO  (s.  46),  and  are  ^ood 
for  ever  (s.  16). 

Special  Trade  Mark  means  a  trade  mark  used  in  connection 
with  the  sale  of  a  class  merchandise  of  a  particular  description 

(s,  4b).  Such  OS  "H.K.R.,"  Radway's  Heady  Relief,  or  ••Chic- 
lets."    Ti.v,.,   special  trade  marks  may   be  registered   for  $25 

(s.  46),  and  are  (jood  for  2a  years  (s.  17).  They  may  be 
renewed  from  time  to  time  for  a  further  25  years  (s.  17)  on 
payment  of  $20  for  each  renewal  (s.  46). 

Geographical  Name* — No  person  can  acquire  the  exclusive 
right  to  use  a  pposraphical  name  as  u  trade  mark  or  trade 
name,  say  -Ceylon  Tea",  as  every  person  who  sells  tea  grown  in 
Ceylon  has  the  right  to  advertise  that  his  tea  came  from  Ceylon, 
but  ••Salada  Ceylon  Tea"  is  a  good  trade  name  which  cannot  be 
used  by  any  person  e.teept  that  tea  company.  The  leading 
Canadian  case  is  Grand  Hotel  Co.  v.  Wilson,  C.R.  13  A.C.  223. 
There  the  plaintiffs  sold  mineral  water  under  the  name'"of 
"Caledonia  Water,"  the  name  being  derived  from  the  name  of 
the  township  of  Caledonia.  The  defendants  sold  similar  mineral 
water  marked  ••from  new  springs  at  Caledonia."  The  Privy 
Council  held  that  the  defendants  had  the  right  to  advertise  the 
source  of  tlieir  water  and  in  doing  so  they  had  sufficiently  dis- 
tinguished  their  goods  from  those  of  the  plaintiffs. 

No  person  can  prevent  or  recover  damages  for  the  infringe- 
ment of  an  unregistered  trade  mark  (s.  20). 

A  registered  trademark  can  be  assigned  under  s.  15. 


66 


LAW  OF  PERSONAL  PROPERIY 


Trad*  Nam**.— 0(i(i(ls  of  a  trader  may  hn-nmc  known  in  con- 
nection will.  Ills  name  or  that  of  liis  works  or  locality  without 
any  triidcmark  bcinu  rcftistcrcd,  e.g.,  "Anuostura  ll'itters"  or 
"Sinuer  lli.eliineH."  The  same  riirht  then  exists  to  prevent 
••passinK  off"  us  in  the  case  of  >\  trademark.  Hee  Rnlanmui  v 
Bauhnm.  [lNilC|  A.(;.  l!l!».  .  trade  name  is  similarly  assifn^ 
able  with  the  hnsiness  in  connection  with  which  it  has  been  used. 

Goodwill  is  every  advantape  aecpiired  by  carryinu  on  a  busi- 
ness whether  coruiected  with  the  premises  or  the  name  or  reputa- 
tion of  a  (inn.  On  di.s.solntion  of  purtn.Tship  each  partner  in 
the  absence  of  any  contrary  agreement  has  the  ricbt  to  n,sc 
the  name  of  old  firm,  but  where  one  partner  takes  over  the 
stock  and  business  at  a  valuation  |.'CK«lwill  must  be  iiiclndcd. 

Sale  of  a  j-oodwill  does  not  prevent  the  vendor  from  setting 
up  a  shiiilnr  business,  but  he  may  not  represent  that  it  is 
the  same  business  as  that  which  he  has  sold,  and  he  may  not 
canvass  customers  of  the  old  firm.  ,  Tnyo  v.  Hunt,  |1896J, 
A.C.  7. 

Patents,  copyrights,  etc.,  are  not  directly  available  in  execu- 
tion, but  their  benefit  passes  to  a  trustee  in  bankruptcy.  They 
are  clioses  in  action  and  excluded  from  the  doctrine  of  reputed 
ownership. 


CIIAPTKU  1,V 

SKTTLEMKXTH  OK  PKHKDXAI,  PBOI'KRTV 

Land  can  be  s,IIM  hy  ^m„g  lif,.  „„„„„  ,„  „,„„.  p^„„„,  ^.-^^ 
C8t«t,.,  ,„  remainder  to  others  after  them.  Hut  ,,ersoMal  pro- 
perly, hcMMK  the  »uhjeet  of  o„„e,-ship  «hieh  is  al.»ol„t,.  „„.l 
.n<l.v,„hlo.  eaonot  1».  setth.l  hy  the  en.atio.,  of  estat.'s  of  it  ff 
.orefore  a  ehat.el  he  ^-nmled  to  A  for  life  he  is  entitle,!  to 
lie  whole  ownership.  An  exeeptinn  oeeurs  in  the  ease  of  a 
K'MUost  0,  a  tenn  of  years  to  A  for  life  a,„l  after  his  .leoease 
0  M.  ">■'•.;  on  A-s  ,l«,th  the  term  vests  l,y  way  of  exeentory 
l«'M"<;s  .„  li.  nurn,^-  A's  life  II  has  no  estate,  hut  merely  a 
V<'Hs,bihhj  whieh.  however,  he  ean  alienate  l.y  deed. 

Ir.  eipiity  however  if  per.sorudty  was  ^-i veil 'to  A  for  life  with 
remannler  to  li  it  was  enforeed  .s  a  trust  and  II  was  eonsidered 
to  have  a  veste,l  interest  i,i  remaindiT,     In  n.akin^.  a  modern 

**"  ' '"  "f  l«'''«"""l>.v  the  doetrines  of  e,|„ity  are  therefore 

made  use  of  and  the  pr„p,.rty  is  vested  in  trustees  o.,  tru,t  for 
A  for  life  and  after  his  deeease  in  trust  for  li,  ete.  The  trustees 
t'l-t  the  lej-al  ownership  hut  nn.st  pay  the  interest  to  A  for  life 
an,l  after  Ins  deeease  in  trust  for  li,  and  so  on  aeeordin^-  to  the 
lru.sts  of  the  settlement. 

Where  shares  are  settled  then  any  bo„m  („)  if  paid  as  divi- 
dend helon^^s  to  the  life  tenant.  I,nt  if  paid  or  dealt  with  l,v  the 
eo.npany  as  eapital  it  «n,st  be  invested  and  only  the  ineome'paid 
to  the  life  tenant,    lie  Bumh.  2!l  Ch.  D.  G:!,"). 

liy  the  Apportiomnvnt  Act,  R..S.().  (lilU),  e.  :.-)6,  all  rents 
d.y.dends,  atid  other  periodi,.,!  ,,ayments  are  made  apportion- 
able  .f  therefore  a  quarterly  .lividend  falls  due  one  month  after 
the  death  of  A,  his  personal  re,,resentatives  are  entitle.l  to  one- 
third  and  B  i.,  entitled  to  two-thirds.  Before  the  Aet  apportion- 
ment was  only  possible  in  a  few  eu.ses  and  in  all  others  B  would 
have  taken  the  whole. 

The  word  "heirs"  is  unneees.,ary  for  and  inapplicable  to  a 

gift  of  personalty  which  is  not  hereditary.    A  gift  of  personalty 

to  A  simply,  without  any  words  of  inheritance  or  .succession  is 

sufBcient  to  give  him  the  complete  owne,«hip.     So  ,,lso  a  gift 
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ti)  A  iiikI  the  licim  of  liiH  ImhI)'  itiym  liim  the  minpli'tp  iiwiipr- 
■liip  hImit  uii  I'titiilf  tiiil  I'liiiiiiit  ciiliiT  lit  law  (ir  in  I'qiiit.v  I'xiHt 
ill  piTstiimlty. 

It  in  a  coiiiiniin  pnii'liir  to  miikc  iiii  iimii|;iiiiii'iil  of  piTsnimlty 
to  A  "uml  liis  csccutors.  luhiiinistnitora,  uiid  a»«iKiiii."  llut 
tlii'w  laltiT  «or<l«  iiro  liiiin'ci'SMiry. 

Soiuctilnc's,  liciwi'ViT,  pcrsotMilly  in  willed  mi  trust  for  A  for 
life  anil  nflir  his  dnitisr  mi  inwi  for  liin  exeeiilors,  iiiliiiiliistru- 
torn,  anil  assiBiiN.  Wliere  tliese  words  are  used  then  liy  aualoity 
to  llie  rule  in  Slielley's  case  A  In  entitled  to  the  aUoliite  owu- 
ership. 

The  rules  (toveriiinK  eontin(ient  remainders  on  !,.Mi  ,lo  not 
apply  til  eonlini;eiit  dispositions  of  personalty.  Thus  a  Kiit  of 
land  to  A  for  his  life  mid  iifter  liis  death  to  sueh  son  of  A  as 
shall  Hrst  attain  :!!  ereatts  a  eoiitiiifent  remainder  uhieh  would 
fail  if  on  A's  death  no  son  of  A  had  attained  21.  llut  a  fift  of 
personalty,  Sy  way  of  trust,  we  .'d  not  fail  in  sueh  a  ease  but 
the  sou  would  be  entitled  to  M  on  attaininit  21  after  the  death 
of  A. 

Future  dispnsitiuii  ,  ,,ersoiiiilty  arc,  however,  governed  by 
the  I'erpetuity  Rule,  v,l  ieli  requires  that  they  shall  vest  within 
a  life  iir  lives  in  lieinsr  and  21  years  afterwards.  And  aeeuniu- 
lations  of  the  iiiiuiiir  of  personalty  are  subjeet  to  the  same  rules 
as  that  of  realty. 

Kiiuitable  i'Uerests  may  be  ereated  in  personalty  as  in  realty 
by  means  of  powers.  Thus  stoek  may  be  vested  in  trustees  on 
sueh  trusts  as  H  shall  appoint  and  in  ilq/ault  of  and  until 
appointment  on  trust  for  C.  Here  C  has  a  vested  interest  sub- 
.jeet  to  be  divested  by  II  e.xereisint'  his  power  wliieli  be  may  do 
even  in  favour  of  binise'f.  Hut  if  li  does  not  exercise  bis  power 
C  is  entitled  absolutely  and  will  not  be  siibjeet  to  any  debts 
ineurred  liy  U.  Hut  if  B  exerei.ses  his  power,  by  deed  without 
valuiilile  eonsideration,  or  by  will,  in  favour  of  a  third  person 
the  property  appointed  will  be  subjeet  to  his  debts,  llti/fus 
T.  /.iiiWi.i/,  [liHWJ,  A.C.  411. 

P.  -tioiu  are  usually  settled  on  ehildren  eipially,  subjeet  to 
a  power  in  their  parents  to  alter  the  division.  Formerly  unle«.s 
such  a  power  was  ejrdusivt,  i.e.  expressly  authorized  an  appoint- 
ment to  some  only  or  to  one  of  the  children  each  must  receive 


SETTLEMENTS  OP  PERSONAL  PROPERTY    59 

"""'"'""•' ■■'■  '"  •!"•  "l'P"inr.iH.„t  ,v.,.  ,//,„„.„  ,„„|  voi.l. 

iZi               '■""*'•>•""■•""'  ""'I   !."«   "f  l'r„|Mrlv   Art.  H.M  0 
(1^14 1,  ,..  Klfi,  ,.  J7.  „„  „ i,„„„,,„  „,  „,,,  ,,„„||,.^,  ^,,||,,|||^,  ,^ 

"""'■"'"• 'I ' '""'nt   i.   v,.,i,.,l   ,.„.„   wl„.n. i, 

.■xM.Hl,.,!  „lf„i.rtl„.r  „„|,.«,  ,|,i„  i„  f„rl,i,l,l,.„  i,v  tl„.  i„sln.iii™i 

ITCuliilK  the  |1II\HT. 

It  i»  iisiii.l  l„  proviil,.  ||,„|  when.  |u.rl  iif  „  r..,„|  i,  „,,|,„ir.t«I 

.'"  ""•'  '•'',''''  '"■  "I"'"  ""•  ■'■  '"  '!"■  "HHIM-m,,; „rt  witlini.t 

hr.tlymK  IIK..  hnlrh/ml   thi'  |»irt   lippoiriK'.l   l„   l,:„i. 

If  "  poHci-  i,  irivrn  t.,  ,ipp„ir,t.  .„„„„t.  ,i  ,.|„»»  „f  p,.,-^,,,,,  „„v 
"■'I'"'"'' '  '"  "  I"'"-""".  i".t  „  mciiLcT  r.r  till.  Hi,,,,  i,  vi.iil'.      ■ 

An  ..ppninlniiM.I   liv  a  fi„|„.r  i„  f„v,Mir  of  hi,  ,.|,i|,|  ,„„„  y„ 

iniiil,.  strirtiv  for  tl„.  1„ H,  „(•  ,|„.  rtiil.l.     If  „,„,|,  ,„„,,.r  „„„ 

Iwruiiir,  ,vl,i,-li  i,  for  tl...  I,..ni.(it  »r  tl„.  fi,t •  it   i»  yoiil  „,  a 

ri.uil  i,M  .1,,.  piiwiT.     Thu,  «l„.r,.  ,l„.  , f  „pp„i,„„ ,  j, 

l.'f  t"  th,.  fa.hiT  ,t  is  I,  fniu.l  f„r  l,i„,  .„  i,pp„i,„  ,„  „„  i„r,„„ 
.•lull  for  ,1„.  ,„k..  „f  |„.i,„.  ..,„i„,„|  ,„  ,„..  f„„.|  „„  „„.  „|,i|,,., 
(Ii'uth.    Sit  /Inilii  v.  Wrci/,  ii  Ch.  D   :t;t^. 

In  PXiTi-isint'  tlH.  powers  vi'stint-  of  tli..  sliiir,.,  ,ip|,.,i„t,.d  must 
not  h.  pi,sl|,i,ri,.,l  l,i..vo„il  till,  limits  „||i,„,,|  ,„.  ,|„  p,,.p„„i, 

rulo.     Ill  i,„|.  of  ,„,„r„l  power,  tl„.  ti hivins  to  run  from 

tlu.  ,„.piM,i„,„.,„,  |„„  ;„  ,,,,„,  „f  ,^„,,..,,  ,„,,^,,^  ^.^  ,|__^^_,  .__ 
fiivoui-  of  «  dii„)  from  tho  ili.t,.  of  till.  |.r..atio,i  of  tli,.  power 
mid  tt  th,.  iuti.rist  woiihl  li„v,.  been  too  remote  when  inserted 
in  the  mstrument  ereiitini..  the  power  it  will  he  too  remote  when 
given  in  exereise  of  the  power. 

The  Court  favours  a  eoiistrii,.tion  of  an  i,istrum,.nl  which 
will  i^ive  a  vested  riidit.  Thus  if  a  lecaey  is  (riven  to  A,  to  be 
paiKihlc  when  lie  attain,  21,  the  :..iff  i,  v,.st,.d  and  if  A  dies 
under  iij-e  is  pa.vablc  to  his  personal  reiireseiitativ,.. 

In  s..ttliiia  personalty  on  eliililreii  it  may  eith,.r  (n)  be  vested 
111  eaeh  imm,  diati'ly  he  is  born,  a  proportion,  etc.,  share  lieiii^ 
divesti'd  as  other,  are  born,  or  {bi  it  may  be  vested  only  in 
thos,.  who  shall  attain  21  or  if  daiii-hlers  marry.  The  result  is 
the  same  ,n  both  eii.„.s  .„,  far  a,  eoiieern.-  the  ..apltal :  but  in  the 
&r.,t  ease  the  iiii-ome  la.lonj-s  to  tne  ehildren  at  on,.e  and  is  pa.vable 
for  their  mauitenanee,  in  the  seeoiid  ease  no  interest  in  the 
ineome  vests  in  anyone  of  these  until  21  or  marriage 
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But  by  the  Infants'  Aft,  R.S.O.  (1914),  c.  153,  whenever 
property  is  liel<!  on  trust  for  an  infant  for  not  less  tlian  a  life 
interest,  eitlier  alwolutely  or  contingently  on  his  attaining  21,  or 
the  happeninj;  of  any  event  before  that  time,  the  trustees  may 
apply  the  ineome  to  his  nniintenance  unless  it  was  in  the  mean- 
time jriven  to  some  one  else. 

This  power  exists  whether  or  not  any  other  fund  exists  for 
their  maintenanee  or  any  person  is  bounil  to  maintain  them. 

U.sualiy  in  marriajie  settlements  a  life  iiilere.st  is  piven  to  the 
father  anil  mother  so  tluit  no  trust  for  maintenanee  is  required 
until  tile  (h'iitli  of  the  survivor,  and  even  if  tliere  is  an  express 
power  for  niiiinti'iianee  it  oui-ht  not,  as  a  rule,  to  be  exercised 
by  the  trustees  if  tlie  father  is  able  to  maintain  the  children. 

All  trust  funds  must  be  invested  in  the  securities  authorised 
by  the  trust  or  in  those  specified  in  the  Trustee  Act,  R.S.O. 
(I!n4).  c.  121,  ss.  28,  29.  iu  which  a  trustee  may  invest  unless 
forbidden. 

Whether  or  ni>  the  consent  of  the  persons  entitled  to  income  of 
trust  properly  is  r.quired  for  a  change  of  investnu'nts,  and 
whetliT  or  n,i  they  can  request  it  depends  on  the  terms  of  the 
trust. 

Sometimes  in  settlements  of  personalty  trustees  are  authorised 
to  invest  in  ■ealty.  Iti  such  a  case  it  is  directed  that  the  land 
shall  be  held  by  the  trustees  on  trust  for  sale  subject  to  the 
eonsent  of  the  life  tenant  dnrinp  his  life.  This  trust  for  sale, 
aecordinp  to  the  rules  of  K(piity,  rcconvertx  the  land  back  to 
personalty  so  that  the  devolution  of  the  trust  property  remains 
unaltered.  lint  if  the  persons  entitled  are  all  siii  juris  and  all 
cjnsent  they  nuiy  elect  that  the  land  shall  not  be  sold  and  may 
take  it  as  realty. 

The  Tru.stee  Act,  R.S.O.  (1914),  c.  121,  applies  to  the 
appointment,  and  discharpe  of  trustees  of  personalty  as  in  the 
case  of  realty. 

The  vestinp  of  personalty  in  a  new  trustee  may  also,  as  in  the 
ease  of  realty  be  effected  (n)  by  a  vesting  declaration  in  the 
deed  a|)pointinp  a  new  trustee  or  by  which  a  trustee  is  dis- 
oharped;  (e)  by  a  vesting  order  made  by  the  Court  where  the 
eoncurrence  of  the  retiriiip  trustee  cannot  be  obtained  or  where 
he  is  a  lunatic. 
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A  vcstiiiR  derfuratidii  is  not,  liowcvpr,  applicable  to  shares 
stock  or  other  property  transferable  only  in  the  books  of  a 
company  or  other  body,  which  must  b,.  veste.1  in  the  new 
trustees  by  the  ordinary  methods  of  transfer. 

No  trustee  nn.y  make  any  profit  out  of  his  trust,     A  solicitor 

cannot    therefore   charjie   for    ju-ofess ,1    tnmhl,.    uidess    („) 

authorised  by  the  instrument  crealinsi  the  trust,  or  (b)  he  has 
stipulated  for  payment  before  acceptinjr  office;  or  (<■)  the 
beneficiary  has  voluntarily  paid  vvitli  knoHicl-c  that  he  ueeil 
not  P.,lt  a  trustee  may  charge  all  exper.ses  properly  incurred 
and  m  the  event  of  lejial  iiiuccedings  a  solicitor  trustee  may  be 
employed  hy  the  remainins;  trustees. 

A  trustee  is  liable  for  any  loss  ,.auscd  by  his  breach  of  trust 
or  even  nc^li-ence  as,  ,:,/.  where  he  has  invested  in  uiniuthor- 
ised  or  ini|iroper  .securities.  K,  WhHihit,  :t'l  Ch.D.  M7;  12 
A.r.  727,  .]r  has  hy  his  carelessness  i-ivi.n  a  co-trustec  the  mwuis 
or  opportunity  of  eonuuitting  a  breach  of  trust  or  investing  in 
unauthorised  securities. 

By  the  limitatioHs  A,t,  R.S.O.  (11114),  c.  7;-),  s.  47.  a  trustee 
may  .set  ni)  any  .statute  of  limitation  except  wher,.  .c  claim  is 
foumlcd  on  any  fraud  to  which  he  was  party  or  privv  or  is  to 
recover  trust  projicrty  or  its  proceeds  in  his  hands  or  ■converted 
by  him. 

Jiy  The  Truster  Art.  ll.S.O.  (11114).  c.  121.  s.  .".fi  where  a 
trustee  commits  a  breach  of  trust,  at  the  instigation  re(|uest  or 
consent  in  ivritinn,  „f  a  benerieiary  the  interest  of  the  boneflciary 
may  be  uniioundcd  to  indcnuiify  the  trusli.e. 

And  hy  s.  a7  of  the  Trnslrr  Art.  the  Court  may  relievo  a 
trustee  from  any  hn-ach  of  trust  if  he  has  acted  honestly  ni,d 
reasonably  and  oupiht  fairly  to  be  excused. 

Where  any  doubt  arises  as  to  the  proper  administration  of  a 
trust : 

(1)  Either  the  trustee  or  the  beneficiary  may  in.stitute 
an  action  for  the  administration  by  the  t'onrti  or 

(2)  The  trustee  may  pay  the  trust  fund  into  Court;  or 

(:!)  Either  tru.stee  or  beneficiary  may  aiipiy  to  the  Court 

by  ori^'inatinj;  summons  for  the  deteniiination  of  any  par. 
ticular  question. 
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In  some  marriage  settlements  a  covenant  is  inserted  for  the 
settlement  by  the  wife  nf  her  after-acquired  property.  This, 
unless  the  contrary  appears,  applies  only  to  property  acquired 
duritifr  marriajre. 

By  the  tSHtlrd  Estates  Act,  R.S.O.  (1914)  e,  74,  s.  36,  a 
married  woman  may  make  or  consent  or  oppose  any  application 
whether  she  is  or  is  not  of  full  ajtc 

A  settlement  made  previcnjsly  to  and  in  consideration  of 
niarriafrc-  or  made  after  marriasre  in  pnrsunnqe  of  written 
articles  made  before  marriajre  is  for  valuable  consideration. 
But  a  contract  for  future  settleraeiif  of  after-ac(iuired  property 
may  be  rendered  void  by  bankruptcy. 

A  voluntary  settlement  (a)  may  be  void  under  the  Frniid- 
uleiit  Coia-tiiaiicts  A,t,  V.i  Eliz.  c.  5,  R.S.O.  (Iill4)  c.  105;  (b) 
may  be  avoided  by  suliswiuent  bankruptcy. 

To  create  a  valid  voluntary  settlement  the  settlor  must  either 
do  evcrythinjr  neccs.sary  to  effect  its  lejtal  transfer  to  a  trustee 
or  he  must  declare  himself  to  be  trustee  for  the  proposed 
beneficiary,  or  if  the  chose  in  action  is  equitable,  as  stock 
standiiiR  in  the  imme  of  a  trustee,  it  may  be  .settled  by  a 
direction  to  the  trustee  to  hold  for  the  new  beneficiary,  which 
must  under  the  Statute  of  Frauds  be  in  writinir.  An  attcn-pted 
transfer  which  is  incomplete  at  law  will  not  be  enforced  in 
equity  as  a  trust,  Milrou  v.  Lord,  4  De  G.F.J.  264;  Richards  v. 
Delbridge,  L.K.  18  Eq.  11;  Janes  v.  Lock,  L.R.  1  Ch.  25.  Nor 
will  Equity  enforce  specific  jierformance  of  a  voluntary  agree- 
ment to  create  a  trust  even  thouiih  made  by  deed. 

Resulting  Trust.  If  A  transfers  stock  to  B  without  consider- 
ation and  without  any  apparent  intention  of  making  a  gift  to  B, 
the  equitable  interest  will  result  bnck  to  A. 

So  also  if  A  purcha.ses  stock  in  the  name  of  B,  a  trust  will 
result  in  favour  of  A  uidcss  li  were  his  wife  or  child  or  one  to 
whom  he  stood  in  loco  parentis,  when  a  presumption  arises  that 
the  purchase  was  an  advancement  to  B. 

A  voluntary  settlement  when  completed  is  binding  on  the 
settlor  unless  a  power  of  revocation  has  been  inserted,  which 
should  always  be  suggested  by  a  solicitor  preparing  a  voluntary 
settlement.  But  the  Court  may  set  it  aside  if  the  settlor  did  not 
understand  its  effect. 
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If,  however   A  puts  property  into  the  hand,  of  trustees  for 
Ttl  'Ltrl*''"  '"r"^''  ""  '""■^"■^  *™^'  beeause  It 
creditors  remain  in  ipnoranee  of  it,  Johns  v.  James.  8  CIkD.  7M 

(1914)  c.  24,  „i,  tlle  death  of  any  person  sueeessio,,  duty  vary- 
mg  from  1  per  cent,  to  5  per  eeiit.  of  the  value  of  the  A"aTe 
■B  payable  on  all  reality  and  personalty  passin,  ,,v  Z^ 

who  l.er  property  vhieh  the  de-eased  was  entitled  t ,       p  s  If 
or  p  „perty  wli.eh  by  hi,  death  p:,s,ed  to  soiue  other  persin      I 
IS  a  so  payal,  e  on  a  donatio  mortis  causa  and  on  am-  -if    no 
m,ule    .„„  fi,U  within  twelve  months  hefore  death  or  whi     I™ 
fhtgm      ■™"  "■"       '  """'  "'  ""  """"^  immediately  upon 


CHAPTER  14. 


JOINT  OWNERSHIP  AND  JOINT  LIADILITY 

JiMnt  ownership  moy  exist  in  personal  property  and  is 
chariicterised  by  the  four  unities  of  possession,  inicrexi.  title  and 
time  in  tlie  same  way  iis  joitit  tenancies  of  realty.  The  ripht  of 
survivorship  similarly  exists  so  that  the  sxirvivinf;  joint  owner  is 
entitled  to  the  whole  unaffected  by  the  will  of  the  other;  hence 
trustees  of  personal  estate  are  always  made  joint  owners. 

As  there  are  no  estates  in  personalty  a  joint  ownership  is 
created  by  a  gift  "to  A  and  \i"  simply;  it  is  not  necessary  to 
make  the  {?ift  to  A  and  B,  their  executors,  administrators,  and 
assigns. 

When  a  bond  or  covenant  is  made  to  two  or  more  jointly 
all  must  join  in  suinp  on  it  and  a  release  by  one  bars  all.  If, 
however,  each  has  a  separate  interest,  the  covenant  is  several 
and  each  will  have  a  separate  cause  of  action. 

In  partnership  there  is  no  survivorship,  the  share  of  a 
deceased  partner  vests  in  his  personal  representative;  ehoses  in 
action  must,  however,  he  sued  for  by  the  surviviuf;  partner,  who 
is  a  trustee  U>i  the  persnu.d  representative  of  the  deceased.  The 
same  rule  applies  to  really  which  is  partnership  property. 

So  also  when  two  persinis  advance  money  joiiitly  the  survivor 
is  considered  in  eiiuity  a  trustee  for  the  personal  representative 
of  the  deceased. 

In  ownership  in  ccmunon  there  is  oidy  a  unity  of  possession 
and  iu.  rifrht  of  survivorship.  It  may  be  created  (a)  by  an 
express  conveyance  to  two  or  more  to  hold  in  common  or  in  case 
of  a  will  by  the  use  of  any  words  denotinjr  an  intention  to  pive 
to  each  lejrutee  a  distinct  interest;  (6)  by  severance  of  a  joint 
ownership  caused  by  the  assiRument  by  one  joint  owner  of  his 
share.  A  tenancy  in  common  cannot  however  exist  in  law  in  a 
chose  in  action,  thoujrli  it  can  in  equity. 

Where  one  joint  contractor  becomes  a  bankrupt  the  others  can 
sue  and  be  sued  without  him. 

64 


JOINT  OWNERSHIP  AND  LIABILITY  65 

r,„tZT'"'V""T  ""'""  '''"  ''""■''  »"  "'  '"  '""«•'■  ""■  «"''/«f"  a 
partner^.,,,..  s„h,e..t  t„  th,-  rifrh.s  .,f  ,|„  „thor  partners    ir   hi! 

s^o.i,;^:;r'^;:::''""-"^''^-'-"""''>— ';^ 

Wl,oro  t,v„  or  n.urc  persons  arc  ;■„,■„//,  ,ial,le  a,  ,l..l„„rs  each 
nno    s  l,a,l..  for  ,l,o   «holo  .lobt.  h,„   ,i,ny  „,„s,  all   l„.  s.'od 

onlj  «,l|  ,,s,.|,arKo  ,1,.  r,..st,  KnM  v,  //„„„7/.„.  4  A.C  504 
So  also  Will  a  release  of  oTie. 

nut  if  one  heeome.,  bankrupt  and  is  .lisel.ar^e.l  the  order  of 
dlseharce  ,v,ll  not  release  the  others 

Judgment  against  tivo  or  more  joint  ly  may  be  executed 
-painst  „„  or  one.     If  one  pays  the  whole  he"  is  entit  e     to 

deeeas..  of  one  only  the  survivors  ean  be  sued.     Also  if  jn.l-m  ,U 

I;;::;;:::;:!::"""" ■  -- '-  -'-'i-  i»  -'y  p'-n.^.  -.::::: 

A  liability  nu,y  be  expressed  to  be  joi,,t  „„d  several      Each 
deb  or  ,s  then  nnlividually  liable  and  may  he  sued  alone      0 
all   n,ay   be  su,.,l   jon.tly.       A  release  of  one  will    release  all 
unh-ss  tl.e  creditor  expressly  reserves  his  ri.hts  „.„!,J  l^^e    ' 
The  estate  of  one  ,s  not.  however.  disehar..ed  by  his  death. 

^o  eo-debtor  loses  the  benefit  of  the  Statute  of  Limitations 
IZ.!^. ^■"™'" "-"P-«M.ayme„tbyr:? 

but  a  ter  the  death  of  „  partner  his  estate  is  .,e„„„//,  liable 

«r  e  VdeT""  "r"'""-l""-'  "■■  P»id  i"  f""  "...  of  his  sep- 
ar  te  cst.ate  before  ,t  ean  l,e  appli,.,!  to  partnership  debts 

^\hen  a  partnership  is  b,„,kn,„t  the  joint  assets  of  the  firm 
a  e  appbeable  first  to  the  joint  debts,  and  the  separate  eZl 
of  the  partners  to  their  .separate  debts 

And  no  partner  ean  prove  a,-ainst 'the  firm  until  the  other 
creditors  of  the  firm  are  paid. 

B«nkr„p,,.y  proeee,lin,>s  may  be  taken  and  a  reeeivinp  order 
may  be  made  apa.nst  partners  in  the  name  of  the  firm,  hu,  the 
adj„d,c„t,on  order  ,s  made  against  the  partner,  individually. 

A  pet,  , on  may  be  presented  asain.st  one  or  more  partners 
wthout   ,„el„d„.g  the  others.       But   where  one  is  adjudged 
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bankrupt  u  joint  creditor  cannot  receive  any  dividend  out  of 
his  eslati-  separate  until  his  separate  creditors  have  been  paid. 
But  if  a  person  is  a  joint  creditor  and  also  a  several  creditor 
he  may  receive  dividends  from  both  the  joint  and  separate 
estates. 

A  person  who  is  not  in  fact  a  partner  may  incur  the  liability 
of  a  partticr  by  allowint?  himself  to  be  held  out  as  a  jiartncr,  e.g. 
by  iillowinp  the  use  of  his  name.  So  also  where  a  person  is 
known  to  be  a  partner  his  liability  will  continue  even  after  his 
retirement  from  the  firm  urdess  he  trives  notice  that  lie  has 
ceased  to  be  a  partner.  But  the  use  of  his  name  after  his  death 
will  not  make  his  estate  liable. 

Where  persons  enter  into  an  aprroement  that  a  business  shall 
be  carried  on  by  some  or  one  under  an  atrreement.  which  pives 
all  of  tbem  the  advantages  of  partnersliip.  then  all  of  them  will 
incur  all  the  liabilities  of  partnership  thoufih  the  business  is 
carried  on  in  the  name  of  some  or  one  only,  and  though  the 
agreement  limits  the  liability  of  sopie. 

To  create  a  i)artnership  there  must  be  a  business  carried  on 
in  cammon  with  a  view  of  profit.  Joint  owncrsliip  or  the  sharing 
of  gross  returns  either  alone  or  together  do  not  make  a  partner- 
ship. Sharing  profits  of  a  business  is  evidence  of  partnership, 
but  does  not  of  itself  make  partnership.  In  particular  partner- 
ship is  not  constituted  merely  by  {!)  the  receipt  of  a  debt  out  of 
the  accruing  profits  of  a  business;  (2)  payment  for  services  by 
a  share  of  t!ie  profits;  {'.])  payment  of  a  portion  of  profits  as  an 
annuity  to  a  widow  or  child  of  a  deceased  partner;  (4)  advance 
of  a  loan  to  be  repaid  by  a  share  of  the  profits  {provided  the 
contract  is  in  writing) ;  (5)  sale  of  a  goodwill  to  be  paid  for  by  a 
share  of  profits.  But  in  (4)  and  (5)  if  the  lender  or  purchaser 
is  bankrupt  or  dies  insolvent  the  other  creditors  for  valuable 
consideration  are  paid  first.     R.S.O.  (1914)  e.  138,  s.  17. 

Every  partner  is  an  agent  of  the  firm  and  of  the  other  partners 
for  the  purpose  of  carrying  on  in  the  usual  way  the  ordinary 
business  of  the  firm;  and  no  agreement  between  partners  limit- 
ing the  ostensible  authority  of  one  has  any  effect  as  regards 
persons  unaware  of  it.  But  no  partner  is  an  agent  for  matters 
outside  the  ordinary  conduct  of  the  firm's  business  unless  he  has 
express  authority  to  act. 
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Every   p.irtnor   is  also  liable  jointly  an<l   severally   for  the 

on  inary  eourse  of  the  fin.r«  business  or  by  „,,r,,,  anlhoritv 

l.,m,M  P„rt,„rd,lp.-Ti,o  fore^^nn^.  rules  have  been  nmili. 
fled  by  the  Lnmlrd  Pa,h„r.,hip  Act.  K.S.O.  (11114,  e.  l;lrt  nruler 
«hieh  a  Arm  may  eonsist  of  („)  general  parli.ers;  (J)  Ii,„i,ed 
partners,  who  are  not  liable  for  the  <lebts  an,l  liabilities  of  the 
firm  beyond  the  amount  of  eapital  ,.ontribnte,l  bv  then.  All 
lim.te,    partnerships  must  be  rejristere.l.     A  limilecl',,artner  may 

""•  '"'"■  ""!■'  '""■'  "'  ""•  '" '!-'""i'nt  of  the  business  and  has 

no  power  to  bn„l  the  Arm.     Jle  may  bowevr  by  e. nt  of  the 

general  partners  assij-n  his  shar,.  so  us  to  „u,ke  his  assifrnee  a 
limited  partner.  ^  >■-  <• 


CHAPTER  15. 


At  c<mimon  law  a  man  who  had  wife  and  children  could 
not  by  hift  will  deprive  them  nf  more  than  one-third  of  his 
personalty.  Hut  if  lie  left  either  no  wife  or  no  children  he 
could  dispose  of  half.  Thus  rule  wan  however  subject  to  excep- 
tions Ity  local  custom. 

Now  by  the  U'i7/s  Act,  R.S.O  (IHU)  c.  120,  every  person  of 
full  ape  can  dispose  by  will  of  all  his  personalty,  legal  or  equit- 
able. But  except  in  the  case  of  soldiers  on  active  service  and 
sailors  nt  sea  no  will  by  a  person  under  twenty-one  is  valid. 

A  will  of  personal  property  mipht  formerly  be  nuncupative, 
i.e.  made  by  word  of  mouth  before  sufficient  witnesses.  Now, 
by  the  Wills  Act,  every  will  must  be  in  writing,  signed  at  the 
foot  nr  end  by  the  testator  or  some  other  person  in  his  presence 
and  by  his  direction.  The  signature  must  be  made  or  acknow- 
ledged by  the  testator  before  two  or  more  witnesses  present  at 
the  same  time.  The  witnesses  must  attest  and  subscribe  the  will 
in  the  presence  of  the  testator  (s.  12). 

But  wills  of  soldiers  on  active  service  or  of  seamen  at  eea 
may  still  be  made  by  unattested  writing  or  by  word  of  mouth 
before  witnesses,    (s.  14). 

The  wills  of  seamen  in  the  navy,  of  marines  and  of  merchant 
seamen  must  however  .so  far  us  they  relate  to  wages,  prize 
money,  etc.,  be  made  with  special  formalities. 

No  will  or  codicil  can  be  revoked  except  by  the  marriage  of 
the  testator  or  by  another  will  or  codicil,  or  a  written  revocation 
executed  as  n  will,  or  the  destruction  or  tearing  of  the  will  by 
the  testator  or  by  some  other  in  his  presence  and  by  his  direc- 
tion with  intent  to  revoke  it. 

Succession  to  personal  chattels  is  governed  by  the  law  of  the 
domicile  of  the  deceased;  succession  to  land — including  lease- 
hold— by  the  law  of  the  country  where  it  is  situated. 

Wills  of  aliens  who  leave  personalty  in  Canada  must  be  made 
in  accordance  with  the  law  of  their  domv^iie  unless  they  devise 
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leasehold  land  in  Canada,  when  the  will  must  be  in  accordanee 
with  law  of  the  provinee  in  which  the  land  is  situate. 

Wills  of  personalty  made  by  Caniidiuns  oiil  of  Canada  may 
be  made  (1)  aeeordinK  to  the  law  of  the  plaee  where  made;  (2) 
or  where  the  testator  was  domieiled;  or  (:l)  wliere  he  had  his 
doniieile  of  orifin.  If  made  u-ilhin  Canada  they  are  valid  if 
niuile  aeeordinpr  to  the  law  of  the  provinee  in  wliich  they  arc 
made.  (s.  20).  Ai.d  no  will  is  revoked  or  has  its  construc- 
tion altered  by  a  subsequent  ehanite  of  domicile. 

A  donatio  mortis  laiisii  is  a  (lift  made  in  contemplation  of 
death  and  intende<l  to  be  absolute  only  in  ease  of  the  death  of 
the  donor.  There  must  be  an  actual  delivery  of  the  pitt  or 
the  means  of  obtaininK  it,  r.'J.  keys  of  a  box,  or  in  case  of  a 
chose  in  action  of  the  ilocumcnt  which  evidences  it,  f.g.  a  i)oliey 
of  itisurancc  or  a  banker's  deposit  note. 

Hut  the  delivery  of  a  chciiuc  (/raica  by  the  clorior  is  not  snffl- 
cient  unless  it  is  cashed  in  the  life  of  the  donor. 

Tlic  (rift  is  revocable  by  the  donor  and  after  his  death  is 
subject  to  his  debts  and  to  succession  duly. 

Formerly  the  appointment  of  iin  executor  was  only  essential 
to  a  will  of  personalty,  since  hnid  which  was  ilcvised  passed  at 
once  to  the  devi.see. 

The  executor  is  entitled  to  all  tlie  personalty  of  the  testator, 
which  after  payment  of  delits  he  is  bournl  to  apply  as  the  will 
directs.  Pro])crty  beiineathed  docs  not  beloriK  to  the  Icsratee 
until  the  executor  has  (-ivcri  his  iisucid,  which  he  raust  not  give 
until  he  knows  that  there  is  sufficient  to  pay  his  debts  without 
havinir  recourse  to  the  property  .so  bei|ueatlie,l.  Real  estate 
also  vests  in  the  executor  and  his  assent  is  necessary  for  a 
devise  of  realty. 

If   the  sole  executor   is   an    infant,   administration   durante 
minart'    actate    is    granted    to  his    (rnaidian 
approved  by  the  Court. 

A  marriwl  woman  may  be  ap|>.>inted  executrix  without  the 
.nseni  of  her  hnshand  and  by  the  Married  Women'-  Property 
-ct  can  act  entircl.\'  as  if  she  were  a  hine  sole. 
If  an  executor  dii's  without  havuij;  complctwl  administration 
his  executor  is  entitled  to  and  wust  complete  it. 


some    person 
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CoH»xeoutor8  are  rrirorded  aa  one  person,  and  any  one  may 
porform  all  ordinary  acts  of  adrainUtration.  But  all  must  join 
in  brinffinf;  HctinnN.  If  therefore  the  ti'stator  uppoints  his 
debtor  to  bo  executor  thi»  is  at  law  a  release  of  the  debt,  but 
the  debtor  is  bound  in  equity  to  account  for  his  del)t. 

On  the  decease  of  one  eo-execn'ir  the  office  survives  to  the 
rest,  on  the  deeeaNc  of  the  Inst  or  of  u  sole  executor  it  devolves 
on  his  executor. 

A  perstjn  who  not  beitiir  appointed  acts  as  executor  is  termed 
an  executor  de  so,,  tort  and  has  all  the  liabilities  but  not  of  the 
rights  of  an  executor.  He  cannot  therefore  retain  a  debt  due 
to  him. 

Where  the  attestiition  clause  expresses  that  the  forms  at  the 
Wills  Act  have  been  complied  with  and  the  validity  of  the  will 
is  not  disputed  it  is  proved  by  the  simple  oath  of  the  executor. 
But  if  the  attestation  clause  is  omitted  or  does  not  express  that 
the  proper  formalities  were  complied  with,  an  affidavit  is  required 
from  one  of  the  attesting  witnesses  that  the  will  was  properly 
executed,     (s.  12). 

A  person  appointed  executor  may,  if  he  has  not  intermeddled 
with  the  estate,  decline  the  office  and  renounce  probate.  His 
rights  then  wholly  cease  and  the  administration  devolves  as 
if  he  had  never  been  appointed. 

Sttcceuion  duty  is  payable  by  the  executor  or  administrator 
on  delivery  of  the  affidavit  necessary  to  obtain  probate  or  admin- 
istration. Penalties  are  imposed  on  any  person  who  adminis- 
ters without  obtaining  probate  or  administration  within  six 
months  after  the  death. 

When  the  will  is  proved  it  is  the  duty  of  the  executor  to  pay 
the  funeral  and  testamentary  expenses  and  for  this  he  has  full 
powers  of  disposition  over  the  estate.  A  purchaser  is  not  bound 
to  inquire  if  any  debts  remain  unpaid  or  to  see  to  the  applica- 
tion of  the  purchase-money. 

Where  any  questions  arise  as  to  the  proper  method  of  admin- 
istration the  executor  is  entitled  to  the  assistance  of  the  Court. 
Formerly  he  was  obliged  to  commence  a  suit  for  administration 
by  the  Court  of  Chancery.  And  such  a  suit  might  also  be  com- 
menced by  a  creditor  or  legatee  or  person  entitled  in  intestacy. 
Now  an  order  for  administration  may  be  obtained  either  in  an 
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action  or  upon  an  origimtma  'iimmnim  tnkrn  nut  by  an  executor 
or  «(1mini«trntor  or  creditor  or  Icuntec  or  next  of  kin.  Anil  iin 
orijrinntinu  "uninionH  may  aNo  he  taken  out  liy  any  of  the  above 
to  iletcrmine  any  one  or  more  qiie»ticinii  witliout  an  administra- 
tion hy  the  Court. 

Wlieii  the  ih'bis  are  paid  the  leifaeieii  must  lie  diwharned.  For 
tliis  an  fxecntinii  is  allowed  one  year.     Even  ;,fter  tlie  year  an 

executor  it  liiihh'  t. redil.ir  lo  tlic  amount  „i  ilu'  aweis  which 

have  come  to  Iiik  Ijunds.  and  lie  can  therefore  compel  a  legatee 
to  ref.nul  money  paid  in  icnoranee  of  llie  debt.  Where  how- 
ever an  executor  Bives  the  «,inie  notices  as  the  C.nrt  would  have 
Kiveii  in  an  adiniruVlratioii  nvli..n  to  creditors  to  send  in  their 
claims,  he  may  d,,Til,utc  the  ,,v,ets  without  bcin,.  personally 
hable  for  any  claim  of  which  he  had  no  notice,  but  the  ri^ht 
of  a  creditor  to  follow  the  assets  into  the  hands  of  the  legatees 
is  not  prejudiced. 

Where  a  Iciracj  is  (livcn  to  an  infant  or  a  person  who  is 
absent  hi'  und  seas  an  executor  can  only  obtain  a  diseharpe  by 
paying  it  into  Court. 

A  specific  legacy  is  a  bequest  of  a  sjwcific  part  of  the  testator's 
personalty,  f.jr.  some  particular  thinp  or  fund,  c.,j  my  ifilOO 
Victory  Bon.l.  It  must  be  paid  in  preference  to  general 
legacies  and  must  not  be  sold  for  or  applied  to  pavment  of 
debts  until  the  (reneral  assets  are  exhausted.  But  it'  is  liable 
to  nrff)»p/,V,n,  i.e.  the  leRatce  will  lose  all  benefit  if  the  testator 
part-  with  it  in  his  lifetime. 

A  demonstntiv*  legacy  is  a  gift  of  a  certain  sum  out  0/  a 
particular  fund,  e.ij.  $.-.1X1  out  „f  my  *1,000  Victory  Bond,  but 
if  the  fund  has  ceased  to  exist  it  is  payable  out  of  the  general 
assets.  While  the  fund  exists  it  ,s  not  liable  to  abatement  with 
the  general  legacies. 

General  legadet  are  tho-  pay.dile  out  of  !iie  general  assets 
of  the  testator  and  on  a  deficiency  of  assets  are  liable  to  abate- 
ment. 

A  legacy  given  to  a  creditor  is  deemed  to  be  given  in  satis- 
faction of  the  debt  if  equal  to  or  greater  than  the  amount  of 
the  debt.  But  not  if  it  is  less  or  p.,yable  at  a  different  time,  or 
if  the  debt  was  contracted  after  the  making  of  the  will  or  if  the 
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will  ,nMt„i,„  „  ,|ir,...|i„„  f„r  |.„j»„.„t  «f  dolil«,     Tlio  Court  Inm 

lll-Mlllr,!    llulihuK   ,1    l,.K,».y    t,l   111'  u  .s,lll«f,lc|i„n    nf   a   dohl. 

Hut  »Im  IT  I.  |i.,irnt  Imx  iiii,l,.rl..kc.n  to  |„iy  ,,  sum  of  moiifv 
t>  ■>  flHliI  ,«  „  portion  tl„.  Court  loans  at';,in,t  .Umlilo  pnrlioiiH 
an.l  ,n,.|„„.,  ,o  ,.o„»i,|..r  „  U.„,„.j.  to  i)„.  ,.|,il,l  „»  u  ..,n„pl..t,.  or 
partial  mli,la,iim,  „f  tl...  nl,liK„tio,i  to  pay  iho  portion  an.1 
though  t|„.  |eK„..y  i„  |,.s«  i„  „,„„„„t  „  ,,„j.„|,|^.  ^,  ^,  ,iiir,Tcnt 
timo. 

So  also  if  a  parent  inakw  a  Rift  by  will  l„  a  I'liil.l  an,l  mil«f. 
<|unilly  n,  l,i.  lif,.  ,„„k,.,  a  „ift  to  tlio  ..|,il,l,  ,|„.  pro»„mp,io„ 
m  that  tliw  i»  an  .»/i.«,i,,,i,fn(  or  an  a<l,,„,,li,„i  wliollv  or  in  part 
or  the  aliioiilit  hnpinitlii'tl. 

It.v  various  .Mortmain  AWh  any  assuran.-,.  nf  land  „r  piTson. 
ulty  to  Ik.  laid  oul  in  lli..  piirolias,.  of  land  for  HMirilahl,.  iiws 
was  witli  .■.Tiain  oxcfptioim  voi.l  unl,«  made  hy  dwd  and  in  coni- 

plian.'.  will,  ||„.  ,.„„dit ,f  tl,..  A.-t»,     Now  hy  the  Morlm„in 

ami  Chnr.faUr  C,,,  Art.  U.S.O.  (I,i14)  ...  lu;i,  tli,.„.  rmtrirtinn, 
nn  raiinv,.,!  and  land  ni.iy  1,,.  t-ivni  liy  will  to  a  Hnirilv  Init  with 
some  .'XiTptions  must  lie  sold  l,y  tlie  clmrity.  Also  nifts  of  per- 
sonally to  1«.  laid  out  in  land  arc  no  longer  void,  but  tlio  diri'p- 
tioii  to  invest  ill  land  must  Iw  disreKiirded. 

If  a  lexaey  is  devoted  to  charity,  but  cannot  be  applied 
exactly  as  tin.  testator  has  directed,  the  Court  will  execute  his 
intent  iii-prcs,  i.e.  as  nearly  as  pcssible. 

The  term  child  in  a  will  docs  not  include  illegitimate  children 
unless  (1)  the  terms  of  the  ^.ift  are  such  that  IcKitimatc  children 
could  not  lake;  or  (•>)  the  illeKitimate  children  are  clearly 
identified;  or  (:i)  they  have  acquired  the  reputation  of  being 
chililrcn  of  the  testator  or  any  other  person,  and  the  will  shows 
an  intent  to  include  them. 

Hut  an  illegitimate  child  bcRotten  after  the  death  of  the  tes- 
tator  can  never  take  after  payment  of  debts  and  legacies,  the 
balance  must  be  paid  to  the  reMmnj  legatee.  A  will  takes 
effect  from  the  death  of  the  testator  unless  a  contrary  intention  is 
expressed ;  it  will  therefore  pass  property  acquired  by  the  testa- 
tor after  it  was  made. 

Any  legacy  which  lapses  by  the  death  of  a  legatee  during  the 
life  of  the  testator  or  fails  from  being  contrary  to  law  goes  to 
the  residuary  legatee.     But  no  lapse  occurs  in  the  case  of  a 
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Mild  or  „ll„.r  ,..„..  „f  ,1,,  ,,.,„,„r  «,|,„  ,|i,,,  i„  ,1  ,  ,., 

W  IK  Ac...  H.H.O.  a,,M,  ...  „„,  ,  .,7.     „„r ,.,^  ,  ,„„„„• 

.  ,.■  nt  ..,„,..„■.  „,  ,1,..  will,  „,„  ,if,  ,„k„  „„„..,  „^  ,,  , ^    .  J 

'"''*"""       T-  n,l,.  ,1,,,.,  ,„„  „ ,  ,„  .iru  ,„  „  ,.f.,.s. 

If  ..  ho,|,.™t  uf  rc»,du..  lap...,  ,|„.  „n ,.,,,  j..,,,,,,,^  ^ 


CHAPTER  16. 


The  powers  of  un  udrainiiitrator  iire  the  same  as  those  of  an 
exeeiilor  iiiul  relate  back  to  the  time  of  the  death.  He  lias  also 
the  same  duty  of  payiiifr  delits  and  the  same  profeetum;  also  the 
same  power,  of  apnlyinjr  to  the  Court  for  assistanee,  and  the 
same  ri^ht  of  preferring'  one  ereditor,  and  except  when  he  takes 
out  administration  as  a  ereditor  of  retaiiiinp  a  debt  due  to  him- 
self. 

After  payment  of  debts  the  surplus  is  distributed  among  the 
persftiis  entitled  aeettrdin^'  to  the  Statute  of  Distributions.  The 
administrator  is  aUoweil  a  year  for  makiii);  distribution,  btit  the 
interest  of  the  i)ersons  entitled  vests  immediately  xipon  the 
death. 

Limited  adbunistnttioii  may  be  granted  {a)(lura»t€  minore 
artatfy  in  ease  of  the  minority  of  the  next  <►{  kin;  (ft)  durante 
absentia  in  the  ubsem-e  of  an  exeeulor  or  of  the  next  of  kin ;  (c) 
pendente  lite— whvn  an  action  is  pending  eoneernint;  the  admin- 
istration; (d)  rum  testaniento  ainiexo,  when  there  is  no  executor 
to  a  will  or  he  has  renonin*ed  or  died  before  the  testat4)r. 

The  ofliee  of  administrator  is  not  transmissible,  and  on  the 
decease  of  an  administrator  before  the  eonelusion  of  the  admin- 
istration or  on  the  death  of  an  executor  intestate  an  adminis- 
trator must  be  appointed  de  bonis  non  adminintratis. 

The  application  of  an  intestate's  elTects  is  generally  rejri'Iated 
by  the  law  of  the  country  in  which  he  was  domiciled.  Hut  the 
succession  to  land  in  jroverncd  by  the  law  of  the  country  where 
it  is  situated,  and  therefore  Icjisehold  in  Canada  devolves  aceord- 
intr  to  the  law  of  the  province. 

The  dj.itrihution  of  personalty  is  governed  thus  according  to 
the  Devolution  of  Estates  Act,  K.S.O.  (1914)  c  119. 
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CHAPTER  17. 

Ml'TlAL  RIGHTS  OP  HISDA.Vn  AND  WIFE 

In  nncipnt  tira™  tlic  wife  was  emitlpd  to  a  provision  out  of 
the  lands  of  hcT  huslian.l  in  case  slip  survived  liim.  hut  there  was 
no  sneli  pnivisioii  witli  regard  to  eliattels,  except  the  proviso  of 
early  hiw  tluit  lie  eoulil  not  lie(|ueath  more  than  a  certain  part 
awiiy  from  her  and  his  children. 

A  hushaiid  was  ahsoluti'ly  entitled  to  the  personal  chattels 
of  his  wife  who,  as  a  fvmc  iorrrt,  was  .•orisidcnvl  to  he  one  person 
w.th  her  hushand.  Tl„.  wife  ha,l  no  capacity  »o  acpiirc  or 
exercise  rl^'llts  over  personalty  diiriiijr  niarriajre,  and  the  hus- 
band was  enlilled  to  all  personalty  accpiired  hy  her  which  wa.s 
in  possission  or  was  reduced  into  jio.^session  liy  him. 

He  mif-ht  authorise  his  wife  to  dispose  of  her  property  hy 
wdl,  whicli  was  valid  if  he  allowed  it  to  he  proved,  hut  until" pro- 
bate he  mi^'ht  revoke  the  authority. 

He  niiiiht  dispo.se  of  her  chatleLs  as  he  plea.sed  dnrinjr  his  life 
or  by  his  will,  and  they  were  snh,ject  to  his  debts.  If  he  died 
intestate  she  had  no  more  claim  to  thein  than  to  any  other 
effects. 

The  only  exci'ptinns  were  r>arapliernalia,  i.r.  apparel  and  orna- 
ments suitable  to  her  condition,  ami  (rifts  of  jewels,  etc.,  made  by 
her  h.lshand.  These  mij'lil  be  disposed  of  hy  the  hushaud  duriiiK 
bis  life,  and  except  for  necessary  clothiu-  were  subject  to  his 
debts,  Hut  he  could  not  dispose  of  tlleni  by  will.  The  wife 
could  not  di.spo.se  of  them  hy  ^ift  or  will  during'  her  husbands 
life. 

The  eho.ses  in  action  of  the  wife  vested  in  the  husband  if 
reduccil  into  possessiiui  by  him  duriiij;  coverture. 

If  he  ,licd  first  she  became  eniitled  liy  survivorship  |„  choses 
in  action  not  reduced  into  possession  by  him.      If  she  died  first  he 

must  take  cult  letters  of  administration  hefcu'e  he  i Id  recover 

them,  and  he  was  bound  to  satisfy  her  debts  out  of  ihem. 

In  the  ciise  of  aiiiitiMr  cho.scs  in  action  the  husband  could 
not  obtain  the  aid  of  the  Court  of  Chanci.ry  in  rec<,v.rnij;  them 
unless  he  settled  u  certain  proportion  on  flic  wife  and  children. 
This  risrht  of  the  wife  was  termed  her  eiiuity  to  a  scttlccment. 
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If  the  husliand  assigned  an  equitable  chose  in  aetion  or 
boiraine  Imnkrupt  his  iissi{rnce  or  the  trustee  in  bankruptcy  took 
subjoc't  in  KficiMl  t')  tlie  wile's  eiiuity  to  a  settlfmcnt.  If  lie 
died  before  the  assignee  got  possession  of  the  fund,  leaving  his 
wife  survivinfT,  her  title  bv  survivorship  prevailed  over  that  of 
the  assi^rnee  or  trustee.  If  the  wife  whk  entitled  tit  a  reversion- 
ary ehnsp  in  iu-tion  she  eould  not  assign  it,  but  owing  to  her 
right  of  sm-vivorship  an  iissignment  tiy  her  husband  had  no 
effeet  if  he  died  before  her  aiul  without  having  redueed  it 
into  poMsessinn.  And  even  if  it  vested  during  the  husband's  life 
the  assignee  trH»k  subjeet  t«  the  wife's  ecpiity  to  a  wttlement. 
But  if  the  wife  died  tirst  the  husband  took  us  exeeutor  and 
was  hourKi  by  his  as8i»nmient.  but  the  assignee  look  subjeet  to 
thf  wife">  d<'litK. 

By  Ardiiis'  Aet.  \H'u,  a  wife  might  with  the  eoTHurrenee  of 
her  husbaiul  dispose  liy  deed  of  every  future  or  reversionary 
interi'st  in  iiny  persnmd  estate  to  whieh  she  was  entitled  under 
atiy  instrument  exeept  her  niurriape  settlement.  niiKl-'  after 
18.')7,  and  niiyht  alw»  rHease  her  equity  t(»  a  settl  nn-n;  nut  of 
her  personal  f-f;!!!'  in  jiossi'ssioti  under  any  sueh  instrument. 

If  a  wife  after  Iht  engagement  to  marry  nssigned  away 
any  of  her  property  witlwtut  the  consent  of  her  husband  the 
assignment  was  void,  as  a  fraud  cm  liis  marital  riglits. 

Wife'*  SefMU-ale  Estate  in  Equity.-~ln  equity  a  wife  might 
enfnrei'  a  tru>t  im|m^..'(|  on  ..ny  persoii  t<t  liold  pntperty  for  lier 
Sfpnratf  n.ie.  With  respeet  to  this  separate  estate  she  was  con- 
sidered as  a  four  sole  and  she  might  dispose  of  her  equitable 
interest  therein  without  lier  husband's  eoiu'urrenee  either  in  her 
life  or  by  will.  But  if  she  died  intestate  in  the  life  of  her  hus- 
band lie  Took  it  in  his  marital  right  if  the  property  were  in 
possession  or  as  her  administralnr  if  it  were  in  aetion.  In  case 
of  a  gift  of  ineome  for  a  wife's  separate  u.se  a  form  of  gift  is 
eommotdy  used  whieh  was  tirst  invented  a  little  more  than  a 
hundred  years  ago,  forbidding  her  from  disposing  it  by  antici- 
pation. 

The  efTeet  of  sueh  a  restraint  on  anticipation  is  to  prevent  a 
wife  from  disposing  during  niarriayf  of  anything  but  ineome 
actually  in  her  hands  or  due  to  her.  On  widowhood  the  restraint 
ceases,  iut  revives  again  on  a  second  marriage  unless  confined  to 
her  first  murriaifc. 
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Under  s.  3!)  of  the  CoiiveyaneitiK  Aet,  1881,  a  married  w.iman 
may,  if  it  is  for  tier  l)eneHt,  nlilain  an  order  of  the  Cnnrt  re- 
ninvint!  the  restraint.  At  Common  Law  a  married  woman  was 
in  preneral  ineapahle  of  bindinj,'  herself  l.y  eontmet,  hut  in 
equity  slie  eouid  liind  any  separate  estate  lo  whieli  «he  was 
entitled  witliout  restraint  on  anlieijialion. 

Power«  of  appaintment  niiijlii  alwa.vs  he  niv.n  to  married 

women    enahlinsr   t n    lo   dispose   „f    proper!.*    wiii,„„t    their 

husband's  i-oneurrenee. 

Mairiate  Seltlcmenti— In  modirn  times  wiien  it  Musdesireil 
to  selth-  pioprrly  „n  an  inten(h'd  wife  this  Wiis  i  (Tei'led  hy  the 
rules  of  eiinily,  Hliieh  enabled  interests  for  life  and  in  r.Mnainder 
to  he  irranted  in  perwmal  property  phieed  i'l  ihe  hands  of 
Inistees  and  ..nforeed  trnsis  for  married  women.  The  personal 
property  was  transferred  to  trustees  on  trust  for  inveslna^nt  aiul 

'"  l'">  ""■  ' ""■  f"i-  II"'  sep.irat,.  use  of  th,'  wife  .lininu'  mar- 

rnice  without   power  of  iiri|i|.ip;iti,i„. 

After  the  determination  of  (he  eoverlure  t|„.  ine,,M)e  was 
usually  (liven  in  trust  f.ii'  lire  survivor,  and  after  dentil  of  the 
.surviv(,r  in  trust  for  tlie  ehihiren  in  sui^h  shares  as  the  parents 
or  .survivor  ^liouhl  appoint,  ami  i>i  drr;„dl  .if  appointment  in 
e(pial  shares. 

In  default  of  eliildren  any  |iers,aially  .setth'd  on  the  part  of  the 
wife  was  usually  triven  lo  her  alisolutely  if  she  shcuild  survive, 

1ml  if  Hie  husbami  s M  surviv,.  lli,.n'ou  trust  as  she  .should' 

by  will  appoint,  and  in  default  of  a|ipoiutment  on  trust  for  the 
next  of  kin. 

I'ro|)erly  settled  on  the  part  of  the  husband  was 
limited  on  trust  for  nim.self  for  life,  then  I.,  bis  wife 
if  she  survived,  with  remainder  to  the  eliildren  as  above 
default  of  ehihireii  to  the  husband  absolutely. 

Under  the  Infants'  SetlbiiienI  Aet,  Ih.Vi.  ,.v'ry  male  not  under 
20  and  female  not  under  17  eaii  make  a  biudin;.'  settlement  with 
the  sanetion  of  the  (  liaileery  Division. 

ity  the  Miim'iil  Wniiiin's  I'rop.rli/  .let,  K.W.O.  (1(114,  ,..  ]4<i. 
s.  4.  a  married  woman  is  i-aiailile  of  ae.|uirini.'.  hohliiiL'  and  ilis- 
pwiiijr  of  any  property  as  a  /, „„  ,«,/,  without  the  intervention 
of  a  trustee. 


usimll.v 
for  life 
.  and  in 
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IJy  ttip  isamo  M'c.  ;i  iiuirried  Moinan  is  capHhlf  of  irnderinp 
herself  liable  lo  (ki  ij-lriit  «/  hi r  xipaiiili  pruiirrhi  oil  any 
eontniet  aeul  of  suiiij;  and  Ikmiir  siml  in  eimtraet  or  tort  us  if 
she  Here  a  fniit  soir,  and  lier  huslialid  need  init  he  joilieil  as 
plaintilf  or  defendant. 

Mm  slie  is  only  li.il>li'  lo  ilie  extent  of  her  separate  propery, 
not  personally. 

E.\eentioii  can  only  issue  ajjaiiist  her  separate  property  not 
re.striiined  from  ;:Hii.ip,.|i,pii,  Sroll  v.  Murlni.  lit)  Ij.li.D.  120. 

Hiubwid's  Liability  at  Common  Law.— A  hnslmnil  raiirlit 
he  sneil  .ioiiitly  »iili  li:s  viiiv  durins.'  the  nnirriaire  on  all  Iot 
anle-inipli;il  e.)iilra.ls  anil  all  her  torts  eonnnittiil  liefcire  or 
dnrint'  inarri^it'e.  Unl  if  .jnd^'nn'id  was  not  olitaiiu'd  ai.Miiist 
him  dnrins:  niarriaf.'e  liis  liahility  eeased  exeipt  as  to  the  e.xtent 
of  the  assets  wliieli  he  took  as  her  ailiiiinislralcir.  If  the  wife 
survived  she  lieeame  .solely  lialile, 

Thr  Mimiiil  Wumoi'x  I'mpirli/  AvI.  li.S.O.  (lIiHi  ,-,  1411,  s. 
18,  a  hnsliaiid  is  liahie  joiiillij  with  his  wife  for  her  ante. nuptial 
debts  or  torts,  and  for  all  torts  eomniitted  after  nnu-riujre.  hut 
Oldy  t(i  the  extent  of  any  assets  whieli  he  has  aeipiired  in  rislit 
of  his  wife. 

Liabilitiei  for  Wife's  Contract*  daring  Marriafe 

(1)  Wliile  they  are  living  to(;ether  the  liusllaiul  is  liable  on 
all  eoidraets  entered  into  by  the  wife  as  his  attt'iLt.  Wliether 
she  had  antliorily  to  aet  as  sin'h  is  a  (piestion  of  faet  for  a  .jury. 
The  antlntrity  may  be  either  (a)  express  or  {b)   iinplied. 

Then'  is  a  presumption  that  a  wife  has  her  husband's  author- 
ity to  pledjre  his  eredil  for  neeis.sari.'s.  but  he  may  rebut  it  by 
provins:  that  he  forbade  her  to  pledge  liis  eredit  or  that  she  was 
suffii-iently  supplied  with  neeessaries  or  nu)ney. 

If  he  has  held  her  out  as  his  aiient  he  eannot  revoke  her  author- 
ity without  jrivinj;  speeial  notiee. 

(2)  \VI they   iire   livini;  apart    the   wife  lias   no   implied 

Huthoriiy  unless  she  was  compelled  to  h'ave  her  husband  by  his 
own  fault,  when  she  has  implied  authority  to  pledge  his  eredit 
for  neei'ssaries  iniless  he  sii|iplies  her  with  ni'ee.ssaries  or  slu'  has 
.snffieient  means  of  her  own.  If  the  separation  is  by  the  wife's 
fiiult  she  has  not  implied  authority.      If  tile  si'paration   is  by 
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miituai  consent  slio  has  no  irapliod  anttioritv,  if  slio  is  paid  nn 
mlM,uatc  all(,«an,T  „r  llie  allowanrc  whiHi  sl„.  |,as  ucrml  to 
uccopt. 

DcTci's  ol>tainalili'  in  a  n)alrinionial  cause  arc  (1)  for  restitu- 
tion of  coMJusral  ri-hts;  (2i  for  nullity  of  nnirria-c;  (;il  for 
judicial  Mparalic.n;  (4)  for  divon.e. 

On  application  for  .judicial  separation  h.v  a  wife  th,'  fourt 
may  n.akc  an  order  for  alimony.  ;.,..  an  allowance  to  I..'  paid  liy 
llic  liushand.  Alimony  is  not  assit-nalile  l,v  the  wife  nor  liulilV 
tor  her  dclilK, 

A  wife  .judicially  scparateil  is  in  the  pcKition  of  a  fr„ir  ,„lr 
with  reirnr.!  to  („)  any  property  si,l,s.-.p,eiitlv  ac,|uire,l  !„■  her 

and   ihi    for  the  purposes  of  contract  1  lorls  and  siiIm^.  or 

beiliK  sued  in  any  civil  pro lin;;.     And  her  liushand  incurs  no 

l.alulity  for  her  conti Is  or  torts,  hut   where  lie  fails  t.i  pay 

alimony  he  is  lialile  for  necessaries  supplied  to  her, 

A  wife  deserted  l.y  her  liusl.and  „i„y  olitain  a  protection  order 
to  protect  any  Mil.scpieiitly  .icpiircd  earniiiirs  or  property  and  is 
I"  llic  same  po.siiiou  as  if  ,hc  had  oliMind  a  judicial  separa- 
tioii. 

If  a  hiisliand  had  lieen  ivicted  of  a  serious  assault  on  his 

wife,  or  has  deserted  her,  or  is  a  hahiliial  drunkard  or  if  she 
has  heen  forced  to  leave  him  through  his  crucltv  or  iicdeet  to 
maintain  her,  she  may  raaintait.  from  a  Court  of  Simimary 
Jurisdietmn  an  order  that  she  is  no  loiifrcr  hound  to  cohahit  with 
h.ni,  winch  has  the  same  clfcct  as  a  decree  for  judicial  separa- 
tiiiii.  ^ 

Divorce  may  he  j-ranteti  hy  the  I'arliaineiit  of  fuiiada  for  any 
cause  and  in  the  provinces  h.ivinsr  divorce  courts  it  niav  lie 
trrant>d  (,,)  on  adultery  of  the  wife:  (b)  on  adulterv  with 
cruelty  or  .Icscrtion  hy  the  liiisliand.  The  decree  is  in  tiie  first 
nuance  ^-ranted  ,„„i  and  n,,t  made  „l,.„l„l,  before  six  months. 
-\\iieii  the  decree  has  heen  made  alisohite  the  parties  mav  raarrv 
acain  and  all  rights  which  they  may  enjoy  i„  each  others  pro- 
perty cease,   cseept   th- lerived    under  a  scftlcneiit         The 

fniirt  may  however  on  a  decree  for  nullity  nr  dissolution  make 
an  order  varyiiij;  a  .settlement. 

It  may  also  on  dissolution  order  the  husliand  to  secure  to  the 
wife  a  Kross  or  annu.il  sum  of  money  or  to  pay  a  weekly  or 
monthly  sum  for  her  maintenance.     And  if  divorce  or  judicial 
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separation  takes  place  for  the  wife's  adultery  it  may  order  a 
settlement  of  her  property  to  be  made  for  the  innocent  party 
and  the  children  or  cither. 

When  a  wife  applies  for  restitution  of  eonjupal  rijihts  the 
Conrt  may  order  that  if  not  complied  with  the  liushand  shall 
make  to  the  wife  such  periodieal  payments  as  may  be  just  and 
may  order  them  to  be  secured  by  the  husband. 

When  the  application  is  made  by  the  husband  the  Court  may 
order  a  settlement  of  the  wife's  property  not  restrained  from 
anticipation  to  he  made  for  the  benefit  of  the  husband  and  for 
the  children.  An  a(;recment  for  an  immediate  separation  be- 
tween husband  and  wife  is  valid,  but  not  one  providing  for  the 
event  of  a  future  separation. 


ClIAr-TKR  18. 


TFTLE 

A  pniisoN  wIm,  ,i,.(|nin's  g.mils  l,.v  orlyiml  aoquisitinn  obtains  a 
valid  till,'  ii;:,iiiist  nil  Hi,.  «, 11-1,1. 

Wli.T,-  til,.  a,',|ui.<ili„ii  i.s  ihnmlirr  t\w  ^rrnoral  rule  is  that 
.10  i..T«o„  ,..,ri  tnm.lVr  „   l„.tt,T  litl,.  to  pn.portv  than  lio  has 

h»n»..|r.     Thus  if  A  tiiul  ,„■  ,st, ,  wali'li  an.l  sHl  it  to  B,  B 

howpv.T  innoirntly  hi'  ..'t,  ,'aiiiiot  n'tairi  it  nmiinst  the  true 
owiirr  nor  claim  to  hold   it  until  ho  lias  Ik'i'u   paid  tin-  prioi'. 

Thi«  nil,'  ,ippli,.»  t„  all   t' 1.-    but   not   in,)ri,-y  or  no(?oti„blc 

spcuritics. 

It  applies  i',|iuill.v  wlu'ii  ).ood.s  ar,'  transferred  by  act  of  law, 
thus  an  e.xcutor  or  tnisti-e  can  iL.ve  m.  ^^reater  rijrht  than  his 
testator  or  liaiiknipt. 

The  cln,'f  e.\."'plions  to  this  .•onimon  law   rule  are: 

(I)  Where  ir,««ls  ;,n.  sol,l  in  mark vert  the  buver  acquires 

a  Rood  title  provi,l,'d  h,'  l«.vs  in  iroisi  faith  and  without  notice 
of  any  ,l,'fe,.t  „r  want  of  till,'  on  the  part  of  the  seller.  There 
is  n,)  niurki't  ov,'rt  in  CainMla. 

(lij  .M,.n,'y  unil  ii,'i',itiahle  M'cnrities.  the  pwperty  in  which 
is  acquire,!  by  a  holih'r  in  ,in..  i-oi,rse. 

(■■I)  When  the  .s,'ll,'r  of  jt.khI.s  has  a  voiilabK  >iile  but  his  title 
has  not    lieen   iietually  avouh'd   at    the   time   ;,f  sale  the  buyer 

a,',iuir,'s  a  n 1  title  if  he  buys  in  p„k1  faith  and  without  notice 

of  the  .seller's  ,lelVet  of  titi,'. 

(4)  Hy  estopp,'l.  i.e.  where  a  person  sn  acts  as  to  induce  the 
belief  that  another  was  own,'r  or  ha,l  power  to  dispose  of  his 
Boo<ls  he  will  be  est,jpi,ed  ur  preelinh'd  frimi  d,'nvin|i  his  rcpre- 
sentati,uis   and    ri'eoverinjj   ih,'   (-oo,ls   from   a    jierson    who   has 

a,'quir,'s  tl 1  for  valin ler  sui'li  b.'lief. 

(.))  If  the  j.o,„l.s  are  in  a  foreitrn  eountry,  by  any  transactiim 
valul  by  the  laws  of  lliat  ,-oiiiitry  whi,'h  .-onfers  a  title  to  the 
(«,)    l!y   ili,lorseiii,.ril   and  ilelivei-y   of  the   bill   of  ladiuR  to  a 
per.s,in  who  tak,'s  in  t,',Ki,l  faith  aii,l  for  value, 
goods  valid  airain.st  all  the  w,n-ld. 
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(7>  I'lulor  the  Factors  Act,  R.S.O.  (1014),  c.  137,  k.  3,  wheiv 
a  morciinlilc  iiKcnt  hIio,  with  the  rniisolit  of  the  owner,  ia  in 
podscasion  of  tile  iroods  or  the  documents  of  title  to  Koixts  dis- 
poses  of  them  if]  lh<  oriliiwri/  eoiirae  af  hit  liiitinrss  to  a  pcrNnn 
who  tukes  in  inml  fiiit'i  ..'id  without  notice  that  the  mereautile 
aprent  is  exceeding  his  antliorit.v. 

Restrictive  conditions  cannot  in  ccneral  he  »nnex<sl  to  Roods. 
Thus  if  A  sells  poods  to  H  with  a  stijicilalion  that  H  shall  not 
resell  helow  a  ccrt.iin  price  or  shall  oliscrve  an.v  other  conditions, 
Buch  a  stipulation  will  not  affect  a  |Mnvhaaer  from  B. 

But  where  a  chattel  is  the  subject  of  a  (wtcnt  restrictive  con- 
ditions can  lie  anru'xed  thereto,  when  patentee  trrants  a 
license  to  sell  or  use  it.  and  will  hi  lu  a  purcha.ser  from  the 
license. 

In  a  .imlraet  of  sale  unless  the  c-in  i.mstancea  of  the  eontrfict 
are  such  as  to  show  a  (litTcn-nt  intention,  there  is: 

(1)  An  implied  randition  on  the  part  of  the  sell<T  that  in 
the  ea.se  of  a  sale  he  has  a  right  la  sell  the  i-oods.  a»vl  that,  in 
the  case  of  an  :i!.Tccment  to  sell,  he  will  have  a  rijrtit  to  sell  the 
Roods  at  the  time  v>lien  the  properJ.v  is  t<i  pas.s, 

(2)  An  implied  warrant.v  that  the  hu.ver  shall  have  and 
enjo.v  qttirt  pu!iiif:<>iiott  of  the  coods. 

(31  An  implied  warranty  thai  the  (foods  shall  he  free  from 
any  rhitrr/e  or  enciiiiibrnnce  in  favour  of  an.v  third  party,  not 
declared  or  known  to  the  hu.ver  hefiire  or  at  the  time  when  the 
contract  is  made. 

Where  there  is  a  contract  for  tlv  sale  of  (roods  bji  dcseription 
there  is  an  implied  condition  that  the  jroods  shall  correspond 
with  the  description  :  and  if  the  sale  be  hv  sample,  as  well  as  by 
description,  it  is  n<.|  sufficient  that  the  hulk  of  the  Roods  corres- 
ponds with  the  sample  if  the  Roods  do  not  also  correspond  with 
the  description. 

Subject  to  the  provisions  of  this  Act  and  of  any  st.itute  in 
thai  behalf,  there  is  u<>  implied  warranty  or  condition  as  to  the 
qunlily  or  ftlnt't  for  ttHi/  piirtiruliir  purpose  of  Roods  supplied 
under  a  eontrjiet  nf  sale  cxci'pt  as  follows: 

(1)  Where  the  im.vcr,  expressly  or  by  implication,  makes 
known  to  the  seller  ttie  particular  purpose  for  which  the  Roods 
are  required,  so  as  tu  show  that  the  bu.ver  relics  on  the  seller's 
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skill  or  judgment,  a,i,l  tlu'  k,«N  arc  „f  u  dpscription  which  it 
i«  Ml  ihi.  e(iiir«(.  of  the  «,.||,t'k  hii»im.»«  to  supply  (whether  he 
be  the  niiinurm-tiirer  or  not),  there  i,  „„  impli,.d  condition,  that 
the  ipmU  sluiil  be  reuHonahly  fit  for  such  purposi',  Fra>l  v 
4,//f,A„ny  W,„n/  Co.,  |l!lor,|  1  K.Ii.  WW;  />«,,(  y.  Im,I.  |1!KW| 
2  K.I).  148,  provided  that  in  the  eu»e  of  a  contract  for  the  sale 
of  a  specified  article  under  the  patent  or  other  trade  name,  there 
18  no  other  implied  condition  a«  lo  its  fitncsN  for  any  particular 
purpose. 

Ci)  Where  poods  are  bought  by  description  from  a  seller  who 
deals  in  poods  of  that  de«eripti.,n  (whether  he  he  the  manufuc 
turcr  or  n(,t),  there  is  an  implied  condition  that  the  poods  shall 
be  of  merchantable  quality,  HVfiiii  v.  Holt,  |l!)0:j|  1  K  H  610' 
provided  that  if  the  buyer  has  examined  the  poods  there'  shall 
be  no  implied  ..ondition  as  repnrds  defects  which  such  ciami- 
uation  ought  to  haye  revealed. 

(3)  An  implied  warranty  or  condition  as  to  quality  or  fitness 
for  a  particular  purpose  may  In'  annexed  by  the  usage  of  trade. 

(4)  An  express  warranty  or  c liti,ui  does  not  negative  a 

warranty  or  condition  implied  by  this  Act  unless  inconsistent 
therewith. 

Where  poods  are  sol<l  to  which  a  trademark  or  trade  descrip- 
tion has  been  applied  there  is  an  implied  warranty  that  it  is 
genuine  unle».s  the  cont.  ry  is  expressed  ill  a  written  memoran- 
dum  signed  by  the  vendor  at  the  time  of  sale. 

SUtute.  of  UmiUtion..  K..S.().  (ini4)  c.  73,  s.  49,  provides 
that  the  iollowinp  actions  shall  be  commenced  within  and  not 
after  the  time  rcspcelively  hereinafter  mentioued. 

(a)  Ah  action  for  rnit,  upon  an  indenture  of  demise; 

(b)  An  action  upon  a  h„«d.  or  other  specialty,  cxcci.t  upon 
u  covenant  contained  in  an  indenture  of  mort,jmjc  made 
on  or  after  the  1st  d.iy  of  July,  18!)4; 

(c)  An  action  upon  a  rrcognizam  f ; 

within  twdiltj  yuirs  after  the  cause  , if  action  arose; 

(d)  An  action  upon  an  award  where  the  submission'  is  not 
by  specialty ; 

(e)  An  action  for  an  escape; 

(t)  An  action  for  moiity  levied  on  crecution; 
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((T)  All  HPtinii  for  trmptimt  to  jrfMHlH  or  land.  Nimpio  enntract 
(ir  (h»l)t  trroiiiidod  iiiimi  miy  li-miirij.'  or  <*oriIrju*t  wiih* 
out  Hpfcially,  dclit  for  arrciirs  of  rriit,  ihliuiir,  rrpte- 
vhi,  or  u|Hin  thi'  riiw  other  Itiaii  for  shnnUr ; 

within  #(/  !icar»  after  the  caiisi'  of  aclioii  arow; 

(li)  An  Hctinii  for  a  pcmiUij,  ilnmajroi,  or  ti  sum  of  nionoy 
(liven  by  any  statute  to  the  Crown  or  the  party 
aKKrit'vt'd  within  two  yean*  after  the  eause  of  aetion 
arotie; 

(i)  An  aition  upon  tkr  tasr  for  words  within  iivu  years 
after  the  words  spoken ; 

(j)  An  action  for  asmittt,  bdtlrrif,  wouiuiimj  or  imprison- 
mcnt  within  four  i/tars  after  the  ciuise  of  aetion  arose; 

(k)  An  action  upon  a  eovenant  eoritaiiied  in  an  indenture  of 
wortftayf.  made  on  or  after  the  1st  day  of  .luly,  1894, 
within  tin  i/tarn  jifter  llie  eause  of  aetioii  arose; 

(I)  An  Mt'tion  for  a  pnmU>i  imposed  hy  any  stiitute  hrou^fht 
by  any  informer  suin-r  IVir  himself  ahine.  or  for  the 
('rtiwn  as  well  as  himself,  ^\v  hy  any  person  authorized 
to  SUP  for  the  same,  not  heinir  ihe  person  ajrtfrieveil, 
within  ont  ifnir  after  the  eiiusi'  of  action  iirnse; 

(2)  Nothint'  in  this  seetinn  shall  oxlmd  lo  any  aetion  where 
the  time  for  hrintrin^'  the  aetion  is  hy  any  statute  speeially  lim- 
ited. And  H.  "lO  provides  that  "Evirij  lution  of  an  omit,  or  for 
not  aeeountinir,  or  for  sueh  aeeounts  as  eorieerns  the  trade  of 
merehandisi.'  between  merehanl  and  mi-rehaiil.  their  faetors  and 
servants,  shall  he  ennnneiieed  within  six  yeai-s  after  the  eaust? 
of  aetion  arose;  and  no  ehiiiii  in  respert  nl  a  matter  whieh  arose 
more  than  six  years  before  the  ennnneneenient  of  the  acrion, 
Hhall  be  enforeeable  by  aetion  by  reason  only  of  some  ipther 
matter  of  elaim  eoniprised  in  the  same  aeecinnt,  having'  arisen 
within  six  years  next  before  the  enmnieneement  of  the  aetion." 

On  the  death  of  a  creditor  the  time  eontinues  to  run  withmtt 
interruption  if  the  e.inse  of  aetiuu  aeerned  in  his  lifetime.  Hut 
if  the  eause  of  action  accrued  after  his  d'-i.th  time  bepnns  to 
run  only  fnmi  the  jrrant  of  letters  of  aili,.inistration. 

The  death  of  the  debtor  duci4  not  eautu?  the  time  to  Htop 
running. 
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Til''  Staluti's  rif  Limit  iiini  iml.v  bur  tli-  riulit  of  nction  mid 
ill)  Hut  fxtiniiuioli  Ihi'  ilcl.t  An  fxiTutnr  iiiu.v  ilnTt'fiirc  pay  a 
ulatiil,  Imrrwl  ili'lii,  iitili.s  u  \,m  Iwi'ii  jmliiially  iIitIui.,!  tii 
I>i'  Ntatnto  liiirri'il 

If  a  tTOtiiiiir  rliiiriri's  his  n»l  l>^latl■  « ith  paympiil  of  hin  di-btn, 

"»'  I'liurxi'  1 iiiiic«  hiirr.d  in  1()  years.    If  he  rriMltiii  an  oxprpwi 

triwt  for  payini'iit  of  his  .li'lits  n.n  „l  Ills  ri'al  cHlati'  it  will  now 
bi'  harri'd  also  in  10  yi^rs  (».  24). 

WliiMi  a  i-lm»e  in  ai'tiiin  is  tranKfiTrwl  from  A  to  B,  H  stmuld 
H'm  niitiir  '.,  I\\e  (MTson  lialiii',  i ,.  in  i-av  of  a  di'bt  l.i  a  ili'htor, 
othiTwise  liis  riirhts  may  hi'  il,.fratnl  by  A  ni;ikinif  a  «ub».-iiiient 
Hssiirnmoni  of  Ihc  saiiio  I'liow  in  action  to  (',  who  givm  iiotico 
before  him. 

If  tlie  ehnsc  in  aetion  In-  stoek  utandinR  in  the  name  of  a 
trmtte  notiee  Khouid  Ik'  given  to  him,  and  if  more  than  one 
to  all. 

I'ntil  noliee  the  ehow  in  aetion  remains  in  the  apiiarenl  pos- 
session of  A.  and  if  it  is  a  debt  due  to  him  in  the  eonrw  of  s 
trade  or  bnsiiiess  will  on  his  bankruptcy  pass  lo  his  trustee  as 
beinj;  in  his  reputed  ownership. 

A  trustee  in  bankruptey  does  not  i  inplete  his  title  to  the 
ehoses  in  action  of  the  bankrupt  initil  he  jrives  notice  to  the 
debtor  and  until  then  may  be  ,i<  f.ated  by  ,,n  ,iv,ij.'nment  by 
the  bankrupt. 

If  the  property  is  money,  .stock  or  .securities  in  Coi  i  a  stop 
order  should  lie  obtained  lestruiniiiK'  transfer  or  payment  with- 
out notice  to  the  iiKsi^nci'. 

On  a  transfer  of  shares  in  lucorimrated  companies  n..tice  to 
the  company  is  necessary  to  complete  tl.  ii«si(-niiu.nt.  A  trans- 
fer of  shares  is  not  complete  at  law  until  rciiistereil.  Ei|iiitalile 
assicnments  nniy  however  be  made  and  in  (.■eiieral  have  priority 
ttceordinif  to  the  date  of  their  creation,  liiil  if  an  c.|inlablc 
assiirnee  fcls  the  lejial  estate  without  notice  of  any  prior  equity 
he  will  have  priority  over  a  prior  equitable  assigiu'c. 


CANADIAN  BANKRUPTCy  ACT  (1919),  biinf  9-10  Geo. 
V„  chipter  36.  Copiouily  indexed  by  Wilier  E.  Leer,  of 
Oigoode  Hell,  Birriiler-el-Liw,  ProvincUl  Actt  reipeclinf 
Aiiignmenu  end  rrefcrcncci  arc  lupcrcedcd  by  thil  Act  on 
Isl  July,  19^.    PRICE,  tlM. 

LAW  OF  TORTS,  by  Arthur  Underbill,  M.A.,  LL.D.  Second 
Cmadien  Edition,  by  A.  C.  Foriler  Boulton,  U.P.  The  (econd 
edition  of  this  very  handy  and  deicrvedly  popular  legal  clastic 
contains  considerable  additions  in  the  way  of  Notes  of  Cana- 
dian Cases.  A  reference  will  be  found  to  every  reported  case 
decided  in  the  Suprcnif  Court  o(  Canada,  and  in  the  Courts  of 
the  various  Provinces.     PRICE,  tZJiL 

There  is  a  later  edition  of  I'nderhill  on  Torts,  but  we  do 
not  recommend  it,  in  preference  to  this  edition. 


LAW  OF  MORTGAGES,  by  J.  D.  Falconbridge,  M.A.,  LL.B. 

It  is  now  21  years  since  a  treatise  was  published  in  Canada 
on  the  LAW  OF  REAL  ESTATE  MORTGAGES,  that  being 
the  standard  classic.  Bell  and  Dunn  on  the  Law  of  Mortgages. 

This  work  is  based  on  Bell  and  Dunn's  Law  of  Mortgages 
and  is  the  only  ALL  CANADIAN  work  dealing  with  Real  Estate 
Mortgages. 

A  special  feature  is  the  chapters  dealing  with  the  Torrens 
System,  as  used  in  the  Western  Provinces.  This  is  especially 
valuable  to  the  Ontario  Bar,  as  it  is  the  only  work  available  to 
its  members  when  advising  in  regard  to  the  ever-increasing 
subject  of  Western  Mortgages.  PRICE,  H.H 


Pnw«i«l  Cirid*  OB  Ctaadhn     f pmj     Uw,    by 

Walter  E.  Uar,  BarrLtpr-at  Law,  This  hook  containa  the 
Dominion  Companiet  Act  aa  amended  in  1918,  tofether  with 
elaborate  information  and  direction*  relatioR  to  the  ineor. 
poration,  OTRaniaation,  and  management  of  eompaniea;  «nd 
the  forma  and  by.|»wa  required  for  that  purpoae. 

The  m:-  Imenta  which  have  been  mad*  to  the 

Dominion  .  ^ca  Act  and  to  the  correapondlng  Aeta 

of  the  varioi.,  ■  .Wncea  have  made  company  law  to  com- 
plicated  that  a  condenaed  volume  of  thia  kind  ia  pnetieally 
eiaential  in  the  onraniiation  and  conduct  of  an  incorpontad 
buaincaa. 

It  ia  the  only  conaolidation  of  the  Dominion  Companie* 
Act  aince  1915,  and  there  have  been  important  changM  in 
the  Act  aince  that  date.  Some  of  the  ehangea  relate  to  the 
formation  of  companies  and  societiea  not  having  gain  for 
an  object,  and  to  the  iaaue  of  atock  having  no  par  valae, 
and  to  the  filing  of  a  .tatement  in  lieu  of  a  proepectua. 

Th.  /ora,  .„  „rj  complM.,  ui  tk.  notw  oj  th.  „,iior  oplala- 
1"I  lk«.  fonu  ud  giving  u«(ul  dir«tiOM  a.  to  tb.  hoWiiTf 
or(u,ii.t,„„  D,Mti„„,  .,c.,  .n  .11  tut  could  b.  d.d«d.-"Jwr«i* 
««i|»r,,  per  Edward  U,tlt,  «.C,  Uial  Kiilor.- 

tentarin  aid  other  compuj  offleen  wiU  tad  Ikia  book  iaTaln. 

•■2«::.«;c„*°.'"  '^'  °""°^-  -'  "«^«  •  -»»" 

m  QUESTIONS  AND  ANSWERS  TO  ANSON  ON  CON- 

TRACTS,  by  Jim..  R.  J„,ja„.  VVc  hear  nothing  but  praise 
(or  th,,  book  (rom  .tudcnt,  .ho  have  „,ed  it.  Ono  ..uden. 
remarked  that  it  wa.  a  regular  God-iend.    PRICE,  N  CENTS 


